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*Public Law 105-33
105th Congress

An Act
To provide for reconciliation pursuant to subsections (b)1) and (c) of section 105 Aug. 5, 1997
of the concurrent resolution on the budget for fiscal year 1998. [H.R. 2015]

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, Balanced Budget

SECTION 1. SHORT TITLE. Act of 1997.
This Act may be cited as the “Balanced Budget Act of 1997”.
SEC. 2. TABLE OF TITLES.

This Act is organized into titles as follows:

tle I—Food Stamp Provisions

tle II—Housing and Related Provisions . .

tle [II—Communications and Spectrum Allocation Provisions
tle IV—Medicare, Medicaid, and Children’s Health Provisions
tle V—Welfare and Related Provisions

tle VI—Education and Related Provisions - x

tle VII—Civil Service Retirement and Related Provisions

tle VIII—Veterans and Related Provisions X

tle IX—Asset Sales, User Fees, and Miscellaneous Provisions
tle X—Budget Enforcement and Process Provisions

tle XI—District of Columbia Revitalization

o Lo Lo Lo Lo Lo e Lo Lo o

TITLE I—FOOD STAMP PROVISIONS

SEC. 1001. EXEMPTION.

Section 6(o) of the Food Stamp Act of 1977 (7 U.S.C. 2015(0))
is amended—
S (1)(161'.3”paragraph (2)(D), by striking “or (5)” and inserting
, OT :
(2) by redesignating paragraph (6) as paragraph (7); and
(3) by inserting after paragraph (5) the following:
“(6) 15-PERCENT EXEMPTION.—
“(A) DEFINITIONS.—In this paragraph:

“(i) CASELOAD.—The term ‘caseload’ means the
average monthly number of individuals receiving food
stamps during the 12-month period ending the preced-
ing June 30.

“(ii) COVERED INDIVIDUAL.—The term ‘covered
individual’ means a food stamp recipient, or an individ-
ual denied eligibility for food stamp benefits solely
due to paragraph (2), who—

‘;EI(};)S not eligible for an exception under para-

grap H

“(II) does not reside in an area covered by

a waiver granted under paragraph (4);

* Note: This law contains an item that was cancelled by the President pursuant to the Line
Item Veto Act. For more information, see the Federal Register entry under “LEGISLATIVE
HISTORY" at the end of this law.
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“(III) is not complying with subparagraph (A),
(B), or (C) of paragraph (2%;

“(IV) is not receiving food stamp benefits dur-
ing the 3 months of eligibility provided under para-
graph (2); and

“(V) is not receiving food stamp benefits under
paragraph (5).

“(B) GENERAL RULE.—Subject to subparagraphs (C)
through (G), a State agency may provide an exemption
frclm the requirements of paragraph (2) for covered individ-
uals.

“(C) FISCAL YEAR 1998.—Subject to subparagraphs (E)
and (G), for fiscal year 1998, a State agency may provide
a number of exemptions such that the average monthly
number of the exemptions in effect during the fiscal year
does not exceed 15 percent of the number of covered individ-
uals in the State in fiscal year 1998, as estimated by
the Secretary, based on the survey conducted to carry
out section 16(c) for fiscal year 1996 and such other factors
as the Secretary considers appropriate due to the timing
and limitations of the survey.

“(D) SUBSEQUENT FISCAL YEARS.—Subject to subpara-
graphs (E) through (G), for fiscal year 1999 and each subse-
quent fiscal year, a State agency may provide a number
of exemptions such that the average monthly number of
the exemptions in effect dur'mg the fiscal year does not
exceed 15 percent of the number of covered individuals
in the State, as estimated by the Secretary under subpara-
graph (C), adjusted by the Secretary to reflect changes
in the State’s caseload and the Secretary’s estimate of
changes in the proportion of food stamp recipients covered
by waivers granted under paragraph (4).

“(E) CASELOAD ADJUSTMENTS.—The Secretary shall
adjust the number of individuals estimated for a State
under subtpar aph (C) or (D) durinti a fiscal year if the
number o fooafr stamp recipients in the State varies from
the State’s caseload by more than 10 percent, as determined
by the Secretary.

“(F) EXEMPTION ADJUSTMENTS.—During fiscal year
1999 and each subsequent fiscal year, the Secretary shall
increase or decrease the number of individuals who may
be granted an exemption by a State agency under this
paragraph to the extent that the average monthly number
of exemptions in effect in the State for the preceding fiscal
year under this paragraph is lesser or greater than the
average monthly number of exemptions estimated for the
State agency for such preceding fiscal year under this
paragraph.

“(G) REPORTING REQUIREMENT.—A State agency shall
submit such reports to the Secretary as the Secretary deter-
mines are necessary to ensure compliance with this para-

graph.”.

SEC. 1002. ADDITIONAL FUNDING FOR EMPLOYMENT AND TRAINING.

(a) IN GENERAL.—Section 16(h) of the Food Stamp Act of 1977

(7 U.S.C. 2025(h)) is amended by striking paragraph (1) and insert-
ing the following:
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“(1) IN GENERAL.—

“(A) AMOUNTS.—To carﬂv out employment and training
programs, the Secretary shall reserve for allocation to State
agencies, to remain available until expended, from funds
made available for each fiscal year under section 18(a)(1)
the amount of—

“(1) for fiscal year 1996, $75,000,000;

“(ii) for fiscal year 1997, $79,000,000;

“(iii) for fiscal year 1998—

“I) $81,000,000; and

“II) an additional amount of $131,000,000;
“(iv) for fiscal year 1999—

“(1) $84,000,000; and

“(II) an additional amount of $131,000,000;
“(v) for fiscal year 2000—

“(I) $86,000,000; and

“(II) an additional amount of $131,000,000;
“(vi) for fiscal year 2001—

“(I) $88,000,000; and

d.“(II) an additional amount of $131,000,000;
an

“(vii) for fiscal year 2002—

“(I) $90,000,000; and

“(II) an additional amount of $75,000,000.

“(B) ALLOCATION,—

“(i) ALLOCATION FORMULA.—The Secretary shall
allocate the amounts reserved under subparagraph (A)
among the State agencies using a reasonable formula,
as determined and adjusted by the Secretary each fiscal
year, to reflect—

“(I) changes in each State’s caseload (as
defined in section 6(0)(6)(A));

“(II) for fiscal year 1998, the portion of food
stamp recipients who reside in each State who
are not eligible for an exception under section
6(0)(3); and

“III) for each of fiscal years 1999 through
2002, the portion of food stamp recipients who
reside in each State who are not eligible for an
exception under section 6(0)(3) and who—

“(aa) do not reside in an area subject to

a waiver granted by the Secretary under sec-

tion 6(0)(4); or

“(bb) do reside in an area subject to a
waiver granted by the Secretary under section

6(0)(4), if the State agency provides employ-

ment and training services in the area to food

stamp recipients who are not eligible for an

exception under section 6(0)(3).

“(ii) ESTIMATED FACTORS.—The Secretary shall
estimate the portion of food stamp recipients who
reside in each State who are not eligible for an excep-
tion under section 6(0)(3) based on the survey con-
ducted to carry out subsection (c) for fiscal year 1996
and such other factors as the Secretary considers
appropriate due to the timing and limitations of the
survey.
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“(iii) REPORTING REQUIREMENT.—A State agency
shall submit such reports to the Secretary as the Sec-
retary determines are necessary to ensure compliance
with this paragraph.

“(C) REALLOCATION.—If a State agency will not expend
all of the funds allocated to the State agency for a gsca.l
year under subparagraph (B), the Secretary shall reallocate
the unexpended funds to other States (during the fiscal
year or the subsequent fiscal year) as the Secretary consid-
ers a‘pBropriate and equitable.

(D) MINIMUM ALLOCATION.—Notwithstandin,
subparagraph (B), the Secretary shall ensure that eac
State agency operating an employment and training pro-
gram shall receive not less than $50,000 for each fiscal
year.

“(E) Use oF FUNDS.—Of the amount of funds a State
agency receives under subparagraphs (A) through (D) for
a fiscal year, not less than 80 percent of the funds shall
be used by the State agency during the fiscal year to
serve food stamp recipients who—

“(i) are not eligible for an exception under section
6(0)(3); and

“(i1) are placed in and comply with a program
described in subparagraph (B) or (85 of section 6(0)(2).
“(F) MAINTENANCE OF EFFORT.—To receive an alloca-

tion of an additional amount made available under sub-
clause (II) of each of clauses (iii) through (vii) of subpara-
graph (A), a State agency shall maintain the expenditures
of the State agency for employment and training programs
and workfare programs for any fiscal year under paragraph
(2), and administrative expenses described in section
20(g)(1), at a level that is not less than the level of the
expenditures by the State agency to carry out the programs
and such expenses for fiscal year 1996.

“(G) COMPONENT C0sTS.—The Secretary shall monitor
State agencies’ expenditure of funds for employment and
training programs provided under this paragraph, includ-
ing the costs of individual components of State agencies’
programs. The Secretary may determine the reimbursable
costs of employment and training components, and, if the
Secretary makes such a determination, the Secretary shall
determine that the amounts spent or planned to be spent
on the components reflect the reasonable cost of efficiently
and economically providing components appropriate to
recipient employment and training needs, taking into
account, as the Secretary deems appropriate, prior expendi-
tures on the components, the variability of costs among
State agencies’ components, the characteristics of the
recipients to be served, and such other factors as the Sec-
retary considers necessary.”.

(b) REPORT TO CONGRESS.—Not later than 30 months after

the date of enactment of this Act, the Secretary of Agriculture
shall submit to the Committee on Agriculture of the House of
Representatives and the Committee on Agriculture, Nutrition, and
Forestry of the Senate a report regarding whether the amounts
made available under section 16(h)(1)XA) of the Food Stamp Act
of 1977 (as a result of the amendment made by subsection (a))



PUBLIC LAW 105-33—AUG. 5, 1997 111 STAT. 255

have been used by State agencies to increase the number of work
slots for recipients subject to section 6(o) of the Food Stamp Act
of 1977 (7 UPS C. 2015(0)) in employment and training programs
and workfare in the most efficient and effective manner practicable.

SEC. 1003. DENIAL OF FOOD STAMPS FOR PRISONERS.

(a) STATE PLANS.—

(1) IN GENERAL.—Section 11(e) of the Food Stamp Act
of 1977 (7 U.S.C. 2020(e)) is amended by striking paragraph
(20) and inserting the following:

“(20) that the State agency shall establish a system and
take action on a periodic basis—

“(A) to verify and otherwise ensure that an individual
does not receive coupons in more than 1 jurisdiction within
the State; and

“(B) to verify and otherwise ensure that an individual
who is placed under detention in a Federal, State, or local
penal, correctional, or other detention faclhty for more than
30 days shall not be eligible to participate in the food
stamp program as a member of any household, except
that—

“(i) the Secretary may determine that extraor-
dinary circumstances make it impracticable for the
State agency to obtain information necessary to dis-
continue inclusion of the individual; and

“(ii) a State agency that obtains information col-
lected under section 1611(e)(1)I)(i)I) of the Social
Security Act (42 U.S.C. 1382(e)(1)(I)(i)(1)) pursuant to
section 1611(e)(1)I)iiXII) of that Act (42 U.S.C.
1382(e)(1)I)ii)(II)), or under another program deter-
mined by the Secretary to be comparable to the pro-
gram carried out under that section, shall be consid-
ered in compliance with this subparagraph.”.

(2) LIMITS ON DISCLOSURE AND USE OF INFORMATION.—
Section 11(e)(8)(E) of the Food Stamp Act of 1977 (7 U.S.C.
202D(e}(8){E)) is amended striking “paragraph (16)” and
inserting “paragraph (16) or (20){B)”

(3) EFFECTIVE DATE.— 7 USC 2020 note.

(A) IN GENERAL.—Except as provided in subparagraph
(B), the amendments made by this subsection shall take
effect on the date that is 1 year after the date of enactment
of this Act.

(B) EXTENSION.—The Secretary of Agriculture may
grant a State an extension of time to comply with the
amendments made by this subsection, not to exceed beyond
the date that is 2 years after the date of enactment of
this Act, if the chief executive officer of the State submits
a request for the extension to the Secretary—

(i) stating the reasons why the State is not able
to comply with the amendments made by this sub-
section by the date that is 1 year after the date of
enactment of this Act;

(ii) Provldm evidence that the State is making
a good rt to comply with the amendments

made by this subsection as soon as practicable; and

(iii) detailing a plan to bring the State into compli-
ance with the amendments made by this subsection
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as soon as practicable but not later than the date
of the requested extension.

(b) INFORMATION SHARING.—Section 11 of the Food Stamp Act
of 1977 (7 U.S.C. 2020) is amended by adding at the end the
following:

“(q) DENIAL OF FoOD STAMPS FOR PRISONERS.—The Secretary
shall assist States, to the maximum extent practicable, in
implementing a system to conduct computer matches or other sys-
tems to prevent prisoners described in section 11(e)(20)B) from
gaﬁicipating in the food stamp program as a member of any house-

old.”.

SEC. 1004. NUTRITION EDUCATION.

Section 11(f) of the Food Stamp Act of 1977 (7 U.S.C. 2020(f))
is amended—
(1) by striking “(f) To encourage” and inserting the follow-
ing:
“(f) NUTRITION EDUCATION.—
“(1) IN GENERAL.—To encourage”; and
(2) by adding at the end the following:
“(2) GRANTS.—

“(A) IN GENERAL.—The Secretary shall make available
not more than $600,000 for each of fiscal years 1998
through 2001 to pay the Federal share of grants made
to eligible private nonprofit organizations ancFTState agen-
cies to carry out subparagraph (B).

“(B) ELIGIBILITY.—A private nonprofit organization or
State agency shall be eligible to receive a grant under
subparagraph (A) if the organization or agency agrees—

“(i) to use the funds to direct a collaborative effort
to coordinate and integrate nutrition education into
health, nutrition, social service, and food distribution
programs for food stamp participants and other low-
income households; and

“(ii) to design the collaborative effort to reach large
numbers of food stamp participants and other low-
income households through a network of organizations,
including schools, child care centers, farmers’ markets,
health clinics, and outpatient education services.

“(C) PREFERENCE.—In deciding between 2 or more pri-
vate nonprofit organizations or State agencies that are
eligible to receive a grant under subparagraph (B), the
Secretary shall give a preference to an organization or
agency that conducted a collaborative effort described in
subparagraph (B) and received funding for the collaborative
effort from the Secretary before the date of enactment
of this paragraph.

“(D) FEDERAL SHARE.—

“(i) IN GENERAL.—Subject to subparagraph (E), the
Federal share of a grant under this paragraph shall
be 50 percent.

“(i1) NO IN-KIND CONTRIBUTIONS.—The non-Federal
shaﬁe of a grant under this paragraph shall be in
cash.

“(iii) PRIVATE FUNDS.—The non-Federal share of
a grant under this paragraph may include amounts
from private nongovernmental sources,
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“(E) LIMIT ON INDIVIDUAL GRANT.—The Federal share
of a grant under subparagraph (A) may not exceed $200,000
for a fiscal year.”.

SEC. 1005. REGULATIONS; EFFECTIVE DATE. 7 USC 2015 note.

(a) REGULATIONS.—Not later than 1 year after the date of
enactment of this Act, the Secretary of Agriculture shall promulgate
such regulations as are necessary to implement the amendments
made by this title.

(b) EFFECTIVE DATE.—The amendments made by sections 1001
and 1002 take effect on October 1, 1997, without regard to whether
regulations have been promulgated to implement the amendments
made by such sections.

TITLE II—HOUSING AND RELATED
PROVISIONS

SEC. 2001. TABLE OF CONTENTS.
The table of contents for this title is as follows:

TITLE II—HOUSING AND RELATED PROVISIONS

Sec. 2001. Table of contents.

Sec. 2002. Extension of foreclosure avoidance and borrower assistance provisions
for FHA single family housing mortgage insurance program.

Sec. 2003. Adjustment of maximum monthly rents for certain dwelling units in new
construction and substantial or moderate rehabilitation projects assisted
under section 8 rental assistance program.

Sec. 2004. Adjustment of maximum monthly rents for non-turnover dwelling units
assisted under section 8 rental assistance program.

SEC. 2002, EXTENSION OF FORECLOSURE AVOIDANCE AND BORROWER
ASSISTANCE PROVISIONS FOR FHA SINGLE FAMILY
HOUSING MORTGAGE INSURANCE PROGRAM.

Section 407 of The Balanced Budget Downpayment Act, I (12
U.S.C. 1710 note) is amended—
(1) in subsection (c)—
(A) by striking “only”; and
(B) by inserting “, on, or after” after “before”; and
(2) by stnim‘ ing subsection (e).

SEC. 2003. ADJUSTMENT OF MAXIMUM MONTHLY RENTS FOR CERTAIN
DWELLING UNITS IN NEW CONSTRUCTION AND SUBSTAN-
TIALL. OR MODERATE REHABILITATION PROJECTS
ASSISTED UNDER SECTION 8 RENTAL ASSISTANCE PRO-
GRAM.

The third sentence of section 8(c)(2)(A) of the United States
Housing Act of 1937 (42 U.S.C. 1437f(c)(2)(A)) is amended by insert-
ing before the period at the end the following: “, and during fiscal
year 1999 and t%ereaﬂ:er”.

SEC. 2004. ADJUSTMENT OF MAXIMUM MONTHLY RENTS FOR NON-
TURNOVER DWELLING UNITS ASSISTED UNDER SECTION
8 RENTAL ASSISTANCE PROGRAM.

The last sentence of section 8(c)(2)(A) of the United States
Housing Act of 1937 (42 U.S.C. 1437f(c)(2)(A)) is amended by insert-
ing before the &eriod at the end the following: “, and during fiscal
year 1999 and thereafter”.
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TITLE III—COMMUNICATIONS AND

SPECTRUM ALLOCATION PROVISIONS

SEC. 3001. DEFINITIONS.

47 USC 153 note.

(a) CoOMMON TERMINOLOGY.—Except as otherwise providegl in

this title, the terms used in this title have the meanings provided
in section 8 of the Communications Act of 1934 (47 U.S.C. 153),
as amended by this section.

(b) ADDITIONAL DEFINITIONS.—Section 3 of the Communications

Act of 1934 (47 U.S.C. 153) is amended—

(1) by redesignating paragraphs (49) through (51) as para-
graphs (50) through (52), respectively; and

(2) by inserting after paragraph (48) the following new
paragra h:

“(49) TELEVISION SERVICE.—

“(A) ANALOG TELEVISION SERVICE.—The term ‘analog
television service’ means television service provided pursu-
ant to the transmission standards prescribed by the
Commission in section 73.682(a) of its regulations (47
C.F.R. 73.682(a)).

“(B) DIGITAL TELEVISION SERVICE.—The term ‘digital
television service’ means television service provided pursu-
ant to the transmission standards prescribed by the
Commission in section 73.682(d) of its regulations (47
C.F.R. 73.682(d)).".

SEC. 3002. SPECTRUM AUCTIONS.

(a) EXTENSION AND EXPANSION OF AUCTION AUTHORITY.—

(1) IN GENERAL.—Section 309(j) of the Communications
Act of 1934 (47 U.S.C. 309(j)) is amended—

(A) by striking paragraphs (1) and (2) and inserting
in lieu thereof the f%lft')wing:

“(1) GENERAL AUTHORITY.—If, consistent with the obliga-
tions described in paragraph (6)(E), mutually exclusive applica-
tions are accepted for any initial license or construction permit,
then, except as provided in paragraph (2), the Commission
shall grant the license or ;lJ)ermit to a qualified agplicant through
a system of competitive bidding that meets the requirements
of this subsection.

“2) EXEMPTIONS.—The competitive bidding authority
granted by this subsection shall not apply to licenses or
construction permits issued by the Commission—

“(A) for public safety radio services, including private
internal radio services used by State and local governments
and non-government entities and including emergency road
services provided by not-for-profit organizations, that—

“(1) are used to protect the safety of life, health,
or property; and

“(ii) are not made commercially available to the
public;

“(B) for initial licenses or construction permits for digi-
tal television service given to existing terrestrial broadcast
licensees to replace their analog television service licenses;

“C) for stations described in section 397(6) of this
Act.”;
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(B) in paragraph (3)—

(i) by inserting after the second sentence the fol-
lowing new sentence: “The Commission shall, directly
or by contract, provide for the design and conduct
(for purposes of testing) of competitive bidding using
a contingent combinatorial bidding system that permits
prospective bidders to bid on combinations or groups
of licenses in a single bid and to enter multiple alter-
native bids within a single bidding round.”;

& (ii) by striking “and” at the end of subparagraph
(C);

(iii) by striking the period at the end of subpara-
graph (D) and inserting “; and”; and

(iv) by adding at the end the following new
subparagraph:

“(E) ensure that, in the scheduling of any competitive
bidding under this subsection, an adequate period is
allowed—

“(i) before issuance of bidding rules, to permit
noic:lice and comment on proposed auction procedures;
an

“(ii) after issuance of bidding rules, to ensure that
interested parties have a sufficient time to develop
business plans, assess market conditions, and evaluate
the availability of equipment for the relevant services.”;
(C) in paragraph (4)—

) (i) by striking “and” at the end of subparagraph

(ii) by striking the period at the end of subpara-
graph (E) and inserting “; and”; and
(iii) by adding at the end the following new
subparagraph:

“(F) prescribe methods by which a reasonable reserve
price will be required, or a minimum bid will be established,
to obtain any license or permit being assigned pursuant
to the competitive bidding, unless the Commission deter-
mines that such a reserve price or minimum bid is not
in the public interest.”;

(D) in paragraph (8)(B)—

(i) by striking the third sentence; and

(ii) by adding at the end the following new sen-

tence: “No sums may be retained under this subpara-
graph during any fiscal year beginning after September
30, 1998, if the annual report of the Commission under
section 4(k) for the second preceding fiscal year fails
to include in the itemized statement required by para-
graph (3) of such section a statement of each expendi-
ture made for purposes of conducting competitive bid-
ding under this subsection during such second preced-
ing fiscal year.”;

(E) in paragraph (11), by striking “1998” and inserting
“2007”; and

(F) in paragraph (13)(F), by striking “September 30,
1998” and inserting “the date of enactment of the Balanced
Budget Act of 1997”.
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47 USC 309 note.

47 USC 309 note.

47 USC 925 note.

(2) TERMINATION OF LOTTERY AUTHORITY.—Section 309(1)
g{" the Communications Act of 1934 (47 U.S.C. 309(i)) is amend-

. (A) by striking paragraph (1) and inserting the follow-

ing:

“(1) GENERAL AUTHORITY.—Except as provided in para-
graph (5), if there is more than one application for any initial
license or construction permit, then the Commission shall have
the authority to grant such license or permit to a qualified
apglicant through the use of a system of random selection.”;
an

(B) by adding at the end the following new paragraph:

“(5) TERMINATION OF AUTHORITY.—(A) Except as provitfed
in subparagraph (B), the Commission shall not issue any license
or permit using a system of random selection under this sub-
section after July 1, 1997.

“(B) Subparagraph (A) of this paragraph shall not apply
with respect to licenses or permits for stations described in
section 397(6) of this Act.”.

(3) RESOLUTION OF PENDING COMPARATIVE LICENSING
CASES.—Section 309 of the Communications Act of 1934 (47
U.S.C. 309) is further amended by adding at the end the
following new subsection:

“() APPLICABILITY OF COMPETITIVE BIDDING TO PENDING
COMPARATIVE LICENSING CAsgs.—With respect to competing
applications for initial licenses or construction permits for commer-
cial radio or television stations that were filed with the Commission
before July 1, 1997, the Commission shall—

“(1) have the authority to conduct a competitive bidding
proceeding pursuant to subsection (j) to assign such license
or permit;

“(2) treat the persons filing such applications as the onl,
persons eligible to be qualified bidders for purposes of su
proceeding; and

“(3) waive any provisions of its regulations necessary to
permit such persons to enter an agreement to procure the
removal of a conflict between their applications during the
180-day period beginning on the date of enactment of the Bal-
anced Budget Act of 1997.".

(4) CONFORMING AMENDMENT.—Section 6002 of the Omni-
bus Budget Reconciliation Act of 1993 is amended by striking
subsection (e).

(5) EFFECTIVE DATE.—Except as otherwise provided
therein, the amendments made by this subsection are effective
on July 1, 1997.

(b) ACCELERATED AVAILABILITY FOR AUCTION OF 1,710-1,755
MEGAHERTZ FROM INITIAL REALLOCATION REPORT.—The band of
frequencies located at 1,710-1,755 megahertz identified in the initial
re?ﬂ.location report under section 113(a) of the National Tele-
communications and Information Administration Act (47 U.S.C.
923(a)) shall, notwithstanding the timetable recommended under
section 113(e) of such Act and section 115(b)(1) of such Act, be
available in accordance with this subsection for assignment for
commercial use. The Commission shall assign licenses for such
use by competitive bidding commenced after January 1, 2001, pursu-
gg;(]p):) section 309(j) of the Communications Act of 1934 (47 U.S.C.
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(c) CoMMISSION OBLIGATION To MAKE ADDITIONAL SPECTRUM 47 USC 925 note.
AVAILABLE BY AUCTION.—

(1) IN GENERAL.—The Commission shall complete all
actions necessary to permit the assignment by September 30,
2002, by competitive bidding pursuant to section 309(j) of the
Communications Act of 1934 (47 U.S.C. 309(j)), of licenses
for the use of bands of frequencies that—

(A) in the aggregate span not less than 55 megahertz;

(B) are located below 3 gigahertz,

(C) have not, as of the date of enactment of this Act—

(i) been designated by Commission regulation for
assignment pursuant to such section;

(i) been identified by the Secretary of Commerce
pursuant to section 113 of the National Telecommuni-
cations and Information Administration Organization
Act (47 U.S.C. 923);

(iii) been allocated for Federal Government use
pursuant to section 305 of the Communications Act
of 1934 (47 U.S.C. 305);

(iv) been designated for reallocation under section
337 of the Communications Act of 1934 (as added
by this Act); or

(v) been allocated or authorized for unlicensed use
pursuant to part 15 of the Commission’s regulations
(47 C.F.R. Part 15), if the operation of services licensed
pursuant to competitive bidding would interfere with
operation of end-user products permitted under such
regulations;

(D) include frequencies at 2,110-2,150 megahertz; and

(E) include 15 megahertz from within the bands of
frequencies at 1,990-2,110 megahertz.

(2) CRITERIA FOR REASSIGNMENT.—In making available
bands of frequencies for competitive bidding pursuant to para-
graph (1), the Commission shall—

(A) seek to promote the most efficient use of the electro-
magnetic spectrum;

(B) consider the cost of relocating existing uses to
other bands of frequencies or other means of communica-
tion;

(C) consider the needs of existing public safety radio
services (as such services are described in section
309G X(2XA) of the Communications Act of 1934, as amended
by this Act);

(D) comply with the requirements of international
agreements concerning spectrum allocations; and

(E) coordinate with the Secretary of Commerce when
there is any impact on Federal Government spectrum use.
(3) USE OF BANDS AT 2,110-2,150 MEGAHERTZ.—The Commis-

sion shall reallocate spectrum located at 2,110-2,150 megahertz
for assignment by competitive bidding unless the Commission
determines that auction of other spectrum (A) better serves
the public interest, convenience, and necessity, and (B) can
reasonably be expected to produce greater receipts. If the
Commission makes such a determination, then the Commission
shall, within 2 years after the date of enactment of this Act,
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identify an alternative 40 megahertz, and report to the Con-

gress an identification of such alternative 40 megahertz for

assignment by competitive bidding.

(4) USE OF 15 MEGAHERTZ FROM BANDS AT 1,990-2,110 MEGA-
HERTZ.—The Commission shall reallocate 15 megahertz from
spectrum located at 1,990-2,110 megahertz for assignment by
competitive bidding unless the President determines such spec-
trum cannot be reallocated due to the need to protect incumbent
Federal systems from interference, and that allocation of other
spectrum (A) better serves the public interest, convenience,
and necessity, and (B) can reasonably be expected to produce
comparable receipts. If the President makes such a determina-
tion, then the President shall, within 2 years after the date
of enactment of this Act, identify alternative bands of fre-
quencies totalling 15 megahertz, and report to the Congress
an identification of such alternative bands for assignment by
competitive bidding.

(5) NOTIFICATION TO THE SECRETARY OF COMMERCE.—The
Commission shall attempt to accommodate incumbent licensees
displaced under this section by relocating them to other fre-
quencies available for allocation by the Commission. The
Commission shall notify the Secretary of Commerce whenever
the Commission is not able to provide for the effective relocation
of an incumbent licensee to a band of frequencies available
to the Commission for assignment. The notification shall
include—

(A) specific information on the incumbent licensee;
(B) the bands the Commission considered for relocation
of the licensee;
(C) the reasons the licensee cannot be accommodated
in such bands; and
(D) the bands of frequencies identified by the Commis-
sion that are—
(i) suitable for the relocation of such licensee; and
(ii) allocated for Federal Government use, but that
could be reallocated pursuant to part B of the National
Telecommunications and Information Administration
Organization Act (as amended by this Act).

(d) IDENTIFICATION AND REALLOCATION OF FREQUENCIES.—

(1) IN GENERAL.—Section 113 of the National Telecommuni-
cations and Information Administration Organization Act (47
U.S.C. 923) is amended by adding at the end thereof the follow-
ing:

“(f) ADDITIONAL REALLOCATION REPORT.—If the Secretary
receives a notice from the Commission pursuant to section 3002(c)(5)
of the Balanced Budget Act of 1997, the Secretary shall prepare
and submit to the President, the Commission, and the Congress
a report recommending for reallocation for use other than by Federal
Government stations under section 305 of the 1934 Act (47 U.S.C.
305), bands of frequencies that are suitable for the licensees identi-
fied in the Commission’s notice. The Commission shall, not later
than one year after receipt of such report, prepare, submit to
the President and the Congress, and implement, a plan for the
immediate allocation and assignment of such frequencies under
tht;,;i 1934 Act to incumbent licensees described in the Commission’s
notice.

“(g) RELOCATION OF FEDERAL GOVERNMENT STATIONS.—
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“(1) IN GENERAL.—In order to expedite the commercial use
of the electromagnetic spectrum and notwithstanding section
3302(b) of title 31, United States Code, any Federal entity
which operates a Federal Government station may accept from
any person payment of the expenses of relocating the Federal
entity’s operations from one or more frequencies to another
frequency or frequencies, including the costs of any modifica-
tion, replacement, or reissuance of equipment, facilities, operat-
ing manuals, or regulations incurrzg by that entity. Such pay-
ments may be in advance of relocation and may be in cash
or in kind. Any such payment in cash shall be deposited in
the account of such Federal entity in the Treasury of the
United States or in a separate account authorized by law.
Funds deposited according to this paragraph shall be available,
without appropriation or fiscal year limitation, only for such.
expenses UIP the Federal entity for which such funds were depos-
ited under this paragraph.

“(2) PROCESS FOR RELOCATION.—Any person seeking to
relocate a Federal Government station that has been assigned
a frequency within a band that has been allocated for mixed
Federal and non-Federal use, or that has been scheduled for
reallocation to non-Federal use, may submit a petition for such
relocation to NTIA. The NTIA shall limit or terminate the
Federal Government station’s operating license within 6 months
after receiving the petition if the following requirements are

met:

“(A) the person seeking relocation of the Federal
Government station has guaranteed to pay all relocation
costs incurred by the Federal entity, including all engineer-
ing, equipment, site acquisition and construction, and regu-
latm:y fee costs;

(B) all activities necessary for implementing the
relocation have been completed, including construction of
replacement facilities (if necessary and appropriate) and
identifying and obtaining new frequencies For use by the
relocated Federal Government station (where such station
is not relocating to spectrum reserved exclusively for Fed-
eral use);

“(C) any necessary replacement facilities, equipment
modifications, or other changes have been implemented
and tested to ensure that the Federal Government station
is able to successfully accomplish its purposes; and

“(D) NTIA has determined that the proposed use of
the spectrum frequency band to which the Federal entity
will relocate its operations is—

“(i) consistent with obligations undertaken by the

United States in international agreements and with

United States national security and public safety

interests; and

“(ii) suitable for the technical characteristics of

the band and consistent with other uses of the band.

In exercisi.ilg its authority under clause (i) of this subpara-

graph, NTIA shall consult with the Secretary of Defense,

the Secretary of State, or other appropriate officers of the
Federal Government.

“(8) RIGHT TO RECLAIM.—If within one year after the reloca-

tion the Federal entity demonstrates to the Commission that
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the new facilities or spectrum are not comparable to the facili-

ties or spectrum from which the Federal Government station

was relocated, the person who filed the petition under para-

graph (2) for such relocation shall take reasonable steps to

remedy any defects or pay the Federal entity for the expenses

incurred in returning the Federal Government station to the
ctrum from which such station was relocated.

“(h) FEDERAL ACTION TO EXPEDITE SPECTRUM TRANSFER.—AnNy
Federal Government station which operates on electromagnetic
spectrum that has been identified in any reallocation report under
this section shall, to the maximum extent practicable through the
use of the authority granted under subsection (g) and any other
applicable provision of law, take action to relocate its spectrum
use to other frequencies that are reserved for Federal use or to
consolidate its spectrum use with other Federal Government sta-
tions in a manner that maximizes the spectrum available for non-
Federal use.

“(i) DEFINITION.—For purposes of this section, the term ‘Federal
entity’ means any department, agency, or other instrumentality
of the Federal Government that utilizes a Government station
licex)lse obtained under section 305 of the 1934 Act (47 U.S.C.
306).”.

5 (2) Section 114(a) of such Act (47 U.S.C. 924(a)) is amend-

e | —

(A) in paragraph (1), by striking “(a) or (d)(1)” and
inserting “(a), (d)(1), or (f)”; and

. (B) in paragraph (2), by striking “either” and inserting
(e) IDENTIFICATION AND REALLOCATION OF AUCTIONABLE FRE-

QUENCIES.—

(1) SECOND REPORT REQUIRED.—Section 113(a) of the
National Telecommunications and Information Administration
Organization Act (47 U.S.C. 923(a)) is amended by inserting
“and within 6 months after the date of enactment of the Bal-
anced Budget Act of 1997” after “Act of 1993”.

(2) IN GENERAL.—Section 113(b) of such Act (47 U.S.C.
923(b)) is amended—

(A) by striking the caption of paragraph (1) and insert-
ing “INITIAL REALLOCATION REPORT.—
(B) by inserting “in the initial report required by sub-

Eie}r:tic:m (a)” after “recommend for reallocation” in paragraph

1);

(C) by inserting “or (3)" after “paragraph (1)” each
place it appears in paragraph (2); and
(D) by adding at the end thereof the following:

“(3) SECOND REALLOCATION REPORT.—In accordance with
the provisions of this section, the Secretary shall recommend
for reallocation in the second report required by subsection
(a), for use other than by Federal Government stations under
section 305 of the 1934 Act (47 U.S.C. 305), a band or bands
of frequencies that—

“(A) in the aggregate span not less than 20 megahertz;

“(B) are located below 3 gigahertz; and

“C) meet the criteria specified in paragraphs (1)
through (5) of subsection (a).”.
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(3) CONFORMING AMENDMENT.—Section 113(d) of such Act
(47 U.S.C. 923(d)) is amended by striking “final report” and
inserting “initial report”.

(4) ALLOCATION AND ASSIGNMENT.—Section 115 of such Act
(47 U.S.C. 925) is amended—

(A) by striking “the report required by section 113(a)”
in subsection (b) and msertmg “the initial reallocation
report required by section 113(a)”; and

(B) by adding at the end thereof the following:

“(c) ALLOCATION AND ASSIGNMENT OF FREQUENCIES IDENTIFIED
IN THE SECOND REALLOCATION REPORT.—

“(1) PLAN AND IMPLEMENTATION.—With respect to the fre-
quencies made available for reallocation pursuant to section
113(b)3), the Commission shall, not later than one year after
receipt of the second reallocation report required by section
113(a), prepare, submit to the President and the Congress,
and implement, a plan for the immediate allocation and assign-
ment under the 1934 Act of all such frequencies in accordance
with section 309(j) of such Act.

“(2) CONTENTS.—The plan prepared by the Commission
under paragraph (1) shall consist of a schedule of allocation
and assignment of those frequencies in accordance with section
309(j) of the 1934 Act in time for the assignment of those
licenses or permits by September 30, 2002.”.

SEC. 3003. AUCTION OF RECAPTURED BROADCAST TELEVISION SPEC-
TRUM.

Section 309(j) of the Communications Act of 1934 (47 U.S.C.
309(]'}1) is amended by adding at the end the following new para-
graph:

, “(14) AUCTION OF RECAPTURED BROADCAST TELEVISION

SPECTRUM.—

“(A) LIMITATIONS ON TERMS OF TERRESTRIAL TELEVISION
BROADCAST LICENSES.—A television broadcast license that
authorizes analog television service may not be renewed
to authorize such service for a period that extends beyond
December 31, 2006.

“B) EXTENSION.—The Commission shall extend the
date described in subparagraph (A) for any station that
requests such extension in any television market if the
Commission finds that—

“(i) one or more of the stations in such market
that are licensed to or affiliated with one of the four
largest national television networks are not broadcast-
ing a digital television service signal, and the Commis-
sion finds that each such station has exercised due
diligence and satisfies the conditions for an extension
of the Commission’s applicable construction deadlines
for digital television service in that market;

“(1) digital-to-analog converter technology is not
generally available in such market; or

“(iii) in any market in which an extension is not
available under clause (i) or (ii), 15 percent or more
of the television households in such market—

“(I) do not subscribe to a multichannel video
programming distributor (as defined in section

39104 O - 87 - 10 : QL 3 Part |



111 STAT. 266

Reports.

PUBLIC LAW 105-33—AUG. 5, 1997

602) that carries one of the digital television serv-
ice programming channels of each of the television
stations broadcasting such a channel in such mar-
ket; and

“(II) do not have either—

“(a) at least one television receiver capable
of receiving the digital television service sig-
nals of the television stations licensed in such
market; or

“(b) at least one television receiver of ana-
log television service signals equipped with
digital-to-analog converter technology capable
of receiving the digital television service sig-
nals of the television stations licensed in such
market.

“(C) SPECTRUM REVERSION AND RESALE.—

“(i) The Commission shall—
“(I) ensure that, as licenses for analog tele-
vision service expire pursuant to subparagraph (A)
or (B), each licensee shall cease using electro-
magnetic spectrum assigned to such service accord-
ing to the Commission’s direction; and
“(IT) reclaim and organize the electromagnetic
spectrum in a manner consistent with the objec-
tives described in paragraph (3) of this subsection.
“(ii) Licensees for new services occupying spectrum
reclaimed pursuant to clause (i) shall be assigned in
accordance with this subsection. The Commission shall
complete the assignment of such licenses, and report
to the Congress the total revenues from such competi-

tive bidding, by September 30, 2002.

“(D) CERTAIN LIMITATIONS ON QUALIFIED BIDDERS
PROHIBITED.—In prescribing any regulations relating to the
qualification of bidders for sgectrum reclaimed pursuant
to subparagraph (C)(i), the Commission, for any license
that may be used for any digital television service where
the grade A contour of the station is projected to encompass
the entirety of a city with a population in excess of 400,000
(as determined using the 1990 decennial census), shall
not—

“(1) preclude any party from being a qualified bid-
der for such spectrum on the basis of—
“(I) the Commission’s duopoly rule (47 C.F.R.
73.3555(b)); or
“(II) the Commission’s newspaper Cross-owner-
ship rule (47 C.F.R. 73.3555(d)); or
“(ii) apply either such rule to preclude such a
?arty that is a winning bidder in a competitive bidding
or such spectrum from using such spectrum for digital
television service.”.

SEC. 3004. ALLOCATION AND ASSIGNMENT OF NEW PUBLIC SAFETY

SERVICES LICENSES AND COMMERCIAL LICENSES.

Title III of the Communications Act of 1934 is amended by

inserting after section 336 (47 U.S.C. 336) the following new section:



PUBLIC LAW 105-33—AUG. 5, 1997 111 STAT. 267 |

“SEC. 337. ALLOCATION AND ASSIGNMENT OF NEW PUBLIC SAFETY 47 USC 337.
SERVICES LICENSES AND COMMERCIAL LICENSES.

“(a) IN GENERAL.—Not later than January 1, 1998, the Commis-
sion shall allocate the electromagnetic spectrum between 746 mega-
hertz and 806 megahertz, inclusive, as follows:

“(1) 24 megahertz of that spectrum for public safety services
according to the terms and conditions established by the
Commission, in consultation with the Secretary of Commerce
and the Attorney General; and

“(2) 36 megahertz of that spectrum for commercial use
to be assigned by competitive bidding pursuant to section 309().
“(b) AsSIGNMENT.—The Commission shall—

“(1) commence assignment of the licenses for public safety
services created pursuant to subsection (a) no later than
September 30, 1998; and

“2) commence competitive bidding for the commercial
Izigtar{ses created pursuant to subsection (a) after January 1,
“(c) LicENSING OF UNUSED FREQUENCIES FOR PUBLIC SAFETY

SERVICES.—

“(1) USE OF UNUSED CHANNELS FOR PUBLIC SAFETY SERV-
ICES.—Upon application by an entity seeking to provide public
safety services, the Commission shall waive any requirement
of this Act or its regulations implementing this Act (other
than its regulations regarding harmful interference) to the
extent necessary to permit the use of unassigned frequencies
for the provision of public safety services by such entity. An
application shall be granted under this subsection if the

ommission finds that—

“(A) no other spectrum allocated to public safety serv-
ices is immediately available to satisfy the requested public
safety service use;

“(B) the requested use is technically feasible without
causing h interference to other spectrum users enti-
tled to protection from such interference under the Commis-
sion’s regulations;

“(C) the use of the unassigned frequency for the provi-
sion of public safety services is consistent with other alloca-
tions for the provision of such services in the geographic
area for which the application is made;

“(D) the unassigned frequency was allocated for its
present use not less than 2 ‘irears prior to the date on
which the application is granted; and

“(E) granting such application is consistent with the
public interest.

(2) APPLICABILITY.—Paragraph (1) shall apply to any
application to provide public safety services that is pendi
or filed on or after the date of enactment of the Balance
Budget Act of 1997.

“(d) CoNDITIONS ON LICENSES.—In establishing service rules
with respect to licenses granted pursuant to this section, the
Commission—

“(1) shall establish interference limits at the boundaries
of the spectrum block and service area;

“(2? shall establish any additional technical restrictions
necessary to protect full-service analog television service and
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digital television service during a transition to digital television
service;
“(3) may permit public safety services licensees and
commercial licensees—
“(A) to aggregate multiple licenses to create larger
spectrum blocks and service areas; and
“(B) to disaggregate or partltlon licenses to create
smaller spectrum blo is or service areas; and
“(4) shall establish rules insuring that public safety services
licensees using spectrum reallocated pursuant to subsection
(a)(1) shall not be subject to harmful interference from tele-
vision broadcast licensees.
“(e) REMOVAL AND RELOCATION OF INCUMBENT BROADCAST

LICENSEES.—

“(1) CHANNELS 60 TO 69.—Any person who holds a tele-
vision broadcast license to operate between 746 and 806 mega-
hertz may not operate at that frequency after the date on
which the digital television service transition period terminates,
as determined by the Commission.

“(2) INCUMBENT QUALIFYING LOW-POWER STATIONS.—After
making any allocation or assignment under this section, the
Commission shall seek to assure, consistent with the Commis-
sion’s plan for allotments for digital television service, that
each qualifying low-power television station is assigned a fre-
quency below 746 megahertz to permit the continued operation
of such station.

“(f) DEFINITIONS.—For purposes of this section:

“(1) PUBLIC SAFETY SERVICES.—The term ‘public safety serv-
ices’ means services—

“(A) the sole or principal purpose of which is to protect
the safety of life, health, or property;

“(B) that are provided—

“(i) by State or local government entities; or

“(ii) by nongovernmental organizations that are
authorized by a governmental entity whose primary
mission is the provision of such services; and

“(C) that are not made commercially available to the
Publlc by the provider.

(2) QUALIFYING LOW-POWER TELEVISION STATIONS.—A sta-
tion is a qualifying low-power television station if, during the
90 days preceding hghe date of enactment of the Balanced Budget
Act of 1997—

;(A} such station broadcast a minimum of 18 hours
per day;

i 5 such station broadcast an average of at least 3
hours per week of programming that was produced within
the market area served by such station; an

“(C) such station was in compliance with the require-
ments applicable to low-power television stations.”.

SEC. 3005. FLEXIBLE USE OF ELECTROMAGNETIC SPECTRUM.

Section 303 of the Communications Act of 1934 (47 U.S.C.

303) is amended by adding at the end thereof the following:

“(y) Have authority to allocate electromagnetic spectrum so

as to provide flexibility of use, if—

“(1) such use is consistent with international agreements
to which the United States is a party; and
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“(2) the Commission finds, after notice and an opportunity
for public comment, that—

“(A) such an allocation would be in the public interest;

“(B) such use would not deter investment in commu-
nic:iations services and systems, or technology development;
an

“(C) such use would not result in harmful interference
among users.”.

SEC. 3006. UNIVERSAL SERVICE FUND PAYMENT SCHEDULE. 47 USC 254 note.

(a) APPROPRIATIONS TO THE UNIVERSAL SERVICE FUND.—

(1) APPROPRIATION.—There is hereby appropriated to the
Commission $3,000,000,000 in fiscal year 2001, which shall
be disbursed on October 1, 2000, to the Administrator of the
Federal universal service su;c?)ort programs established pursu-
ant to section 254 of the Communications Act of 1934 (47
U.S.C. 254), and which may be expended by the Administrator
in support of such programs as provided pursuant to the rules
implementing that section.

(2) RETURN TO TREASURY.—The Administrator shall trans-
fer $3,000,000,000 from the funds collected for such support
{:r;%lbaims to the General Fund of the Treasury on October
(b) FEE ADJUSTMENTS.—The Commission shall direct the

Administrator to adjust payments by telecommunications carriers
and other providers of interstate telecommunications so that the
$3,000,000,000 of the total payments by such carriers or providers
to the Administrator for fiscal year 2001 shall be deferred until
October 1, 2001.

(c) PRESERVATION OF AUTHORITY.—Nothing in this section shall
affect the Administrator’s authority to determine the amounts that
should be expended for universal service support programs pursuant
to section 254 of the Communications Act of 1934 and the rules
implementing that section.

(d) DEFINITION.—For purposes of this section, the term
“Administrator” means the Administrator designated by the Federal
Communications Commission to administer Federal universal serv-
ice suxport programs pursuant to section 254 of the Communica-
tions Act of 1934.,

SEC. 3007. DEADLINE FOR COLLECTION 47 USC 309 note.

The Commission shall conduct the competitive bidding required
under this title or the amendments made by this title in a manner
that ensures that all proceeds of such bidding are deposited in
accordance with section 309(j)(8) of the Communications Act of
1934 not later than September 30, 2002.

SEC. 3008. ADMINISTRATIVE PROCEDURES FOR SPECTRUM AUCTIONS. 47 USC 309 note.

Notwithstanding section 309(b) of the Communications Act of
1934 (47 U.S.C. 309(b)), no application for an instrument of
authorization for frequencies assigned under this title (or amend-
ments made by this title) shall be granted by the Commission
earlier than 7 days following issuance of public notice by the
Commission of the acceptance for filing of such application or of
any substantial amendment thereto. Notwithstanding section
309(dX1) of such Act (47 U.S.C. 309(d)X1)), the Commission may
specify a period (no less than 5 days following issuance of such
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public notice) for the filing of petitions to deny any application
for an instrument of authorization for such frequencies.

TITLE IV-MEDICARE, MEDICAID, AND
CHILDREN’S HEALTH PROVISIONS

SEC. 4000. AMENDMENTS TO SOCIAL SECURITY ACT AND REFERENCES
TO OBRA; TABLE OF CONTENTS OF TITLE.

(a) AMENDMENTS TO SOCIAL SECURITY ACT.—Except as other-
wise specifically provided, whenever in this title an amendment
is expressed in terms of an amendment to or repeal of a section
or other provision, the reference shall be considered to be made
to that section or other provision of the Social Security Act.

(b) REFERENCES TO OBRA.—In this title, the terms “OBRA-
1986”, “OBRA-1987", “OBRA-1989", “OBRA-1990", and “OBRA-
1993” refer to the Omnibus Budget Reconciliation Act of 1986
(Public Law 99-509), the Omnibus Budget Reconciliation Act of
1987 (Public Law 100-203), the Omnibus Budget Reconciliation
Act of 1989 (Public Law 101-239), the Omnibus Budget Reconcili-
ation Act of 1990 (Public Law 101-508), and the Omnibus Budget
Reconciliation Act of 1993 (Public Law 103-66), respectively.

(c) TABLE oF CONTENTS OF TITLE.—The table of contents of
this title is as follows:

Sec. 4000. Amendments to Social Security Act and references to OBRA; table of
contents of title.

Subtitle A—Medicare+Choice Program

CHAPTER 1—MEDICARE+CHOICE PROGRAM
SUBCHAPTER A—MEDICARE+CHOICE PROGRAM
Sec. 4001. Establishment of Medicare+Choice program.
“PART C—MEDICARE+CHOICE PROGRAM

“Sec. 1851. Eligibility, election, and enrollment.
“Sec. 1852. Benefits and :eneﬁ'clary rotections.
“Sec. 1853. Payments to Medicare+Choice organizations.
“Sec. 1854. Premiums.
“Sec. 1855. Organizational and financial requirements for Medicare+Choice or-
anizations; provider-sponsored organizations.
“Sec. 1856. Establishment of standards, )
“Sec. 1857. Contracts with Medicare+Choice organizations.
“Sec. 1859. Definitions; miscellaneous provisions.
Sec. 4002. Transitional rules for current medicare HMO program.
Sec. 4003. Conforming changes in medigap program.
SUBCHAPTER B—SPECIAL RULES FOR MEDICARE+CHOICE MEDICAL SAVINGS ACCOUNTS

Sec. 4006. Medicare+Choice MSA.
CHAPTER 2—DEMONSTRATIONS
SUBCHAPTER A—MEDICARE+CHOICE COMPETITIVE PRICING DEMONSTRATION PROJECT

Sec, 4011, Medicare prepaid competitive du'icing demonstration project.
Sec. 4012. Administration through the Office of Competition; advisory committee.
Sec. 4013. Project design based on FEHBP competitive bidding model.

SUBCHAPTER B—SOCIAL HEALTH MAINTENANCE ORGANIZATIONS
Sec. 4014. Social health maintenance organizations (SHMOs).

SUBCHAPTER C—MEDICARE SUBVENTION DEMONSTRATION PROJECT FOR MILITARY
RETIREES

Sec. 4015. Medicare subvention demonstration project for military retirees.
SUBCHAPTER D—OTHER PROJECTS
Sec. 4016. Medicare coordinated care demonstration project.
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. Orderly transition of municipal health service demonstration projects.

Medicare enrollment demonstration project.

. Extension of certain medicare community nursing organization dem-

onstration projects.
CHAPTER 3—COMMISSIONS

. National Bipartisan Commission on the Future of Medicare.

Medicare Payment Advisory Commission.
Cmp'mn 4—MEDIGAP PROTECTIONS

Addxg:g gf high deductlble medigap policies.

CHAPTER 5—TAX TREATMENT OF HOSPITALS PARTICIPATING IN PROVIDER-SPONSORED

ORGANIZATIONS

Sec. 4041. Tax treatment of hospitals which participate in provider-sponsored orga-
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Subtitle B—Prevention Initiatives

. Screening mammography. )
. Screening pap smear an ﬁ;\uc exams.
. Prostate cancer screening

Coverage of colorectal screening

. Diabetes self-management bensits.
Stand.

ardization of medicare coverage of bone mass measurements.

. Vaccines outreach expansion.
. Study on preventive and enhanced benefits.

Subtitle C—Rural Initiatives

Medicare rural hospital flexibility pro

Prohibiting denial of request by rur ferrnl centers for reclassification
on basis of comparability of wa%:s
Hospital geog-raphxc rac.l n permitted for purposes of dispropor-
tionate s nt justments.

Medicare-depe rural hospital payment extension.

Rural health chmc semces

icare reimbursement for telehealth services.

Informatics, telemedicine, and education demonstration project.

D—Anti-Fraud and Abuse Provisions and Improvements in Protecting
Program Integrity
CHAPTER 1—REVISIONS TO SANCTIONS FOR FRAUD AND ABUSE

Permanent exclusion for those convicted of 3 health care related crimes.

Authority to refuse to enter 1nbo medicare agreements with individuals
or entities convicted of feloni

Exaclzlumon of entity oontrolled by family member of a sanctioned individ-

Imposition of civil money penalties.

CHAPTER 2—IMPROVEMENTS IN PROTECTING PROGRAM INTEGRITY

4331.

Improving information to medicare beneficiaries.

. Disclosure of information and surety

Provision of certain 1dantlﬁnation numbera

. Advisory opinions regarding ce ician self mfarral rovisions,
. Replacement of remnable e ma ndo;ip ules.

- Application of inherent reasonableness to
EEym:ums services
3 qulrement to furnish diagnostic information.

. bgv GAO on operation of fraud and abuse control program.
Compeh

part B semcea other than

e bidding demonstration projects.

. Prohibiting unnecessary and wasteful medicare payments for certain

items.

. Nondiscrimination in post-hospital referral to home health agencies and

other entities.

CHAPTER 3—CLARIFICATIONS AND TECHNICAL CHANGES
Other fraud and abuse related provisions.

Subtitle E—Provisions Relating to Part A Only
CHAPTER 1—PAYMENT OF PPS HOSPITALS

. PPS hospital payment update.
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. 4402. Maintaining savings from temporary reduction in capital payments for

PPS hospitals.

. 4403, Disgroportionate share,
Medi

icare capital asset sales l_Prit:ex equal to book value.
payments attributable to outlier payments.

rogram.

. 4409. Geographic reclassification for certain disproportionately large hospitals.
. 4410. Floor on area wage index,

CHAPTER 2—PAYMENT OF PPS-EXEMPT HOSPITALS
SUBCHAPTER A—GENERAL PAYMENT PROVISIONS

4411. Payment update.

4412. Reductions to capital payments for certain PPS-exempt hospitals and
units,

4413. Rebasing.

4414. Cap on TEFRA limits.

4416. Change in payment and target amount for new providers.
4417. Treatment of certain long-term care hospitals.

4419. Elimination of exemptions for certain hospitals.
SUBCHAPTER B—PROSPECTIVE PAYMENT SYSTEM FOR PPS-EXEMPT HOSPITALS

. 4421. Prospective payment for inpatient rehabilitation hospital services.
. 4422, Development of proposal on payments for long-term care hospitals.

CHAPTER 3—PAYMENT FOR SKILLED NURSING FACILITIES

4431. Extension of cost limits.
4432. Prospective payment for skilled nursing facility services.

CHAPTER 4—PROVISIONS RELATED TO HOSPICE SERVICES

4441. Payments for hospice services.

4442, Pr_;\y]?:int for home hospice care based on location where care is fur-
nished.

4443, Hospice care benefits periods.

4444, Other items and services included in hospice care.

4445. Contracting with independent physicians or physician groups for hospice
care services permitted.

4446. Waiver of certain staffing requirements for hospice care programs in
nonurbanized areas,

4447, I;iu;ﬁtation on liability of beneficiaries for certain hospice coverage deni-

. 4448, Ext'endjng the period for physician certification of an individual’s termi-

nal illness.

. 4449. Effective date.

CHAPTER 5—OTHER PAYMENT PROVISIONS

4451. Reductions in payments for enrollee bad debt.
4452. Permanent extension of hemophilia pass-through payment.
4453. Reduction in part A medicare premium for certain public retirees.

medicare and medicaid programs.
Subtitle F—Provisions Relating to Part B Only

CHAPTER 1—SERVICES OF HEALTH PROFESSIONALS
SUBCHAPTER A—PHYSICIANS’ SERVICES

4501. Establishment of single conversion factor for 1998,

4502. Establishing update to conversion factor to match spending under sus-
tainable growth rate.

4503. Replacement of volume performance standard with sustainable growth
rate.

under

Sor 4504. Payment rules for anesthesia services.
ec.
Sec.

4505. Implementation of resource-based methodologies.
4506. Dissemination of information on high per discharge relative values for
in-hospital physicians’ services.

. 4507. Use of private contracts by medicare beneficiaries.
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SUBCHAPTER B—OTHER HEALTH CARE PROFESSIONALS

Sec. 4511. Increased medicare reimbursement for nurse practitioners and clinical
nurse specialists.

Sec. 4512. Increased medicare reimbursement for physician assistants.

Sec. 4513. No x-ray required for chiropractic services.

CHAPTER 2—PAYMENT FOR HOSPITAL QOUTPATIENT DEPARTMENT SERVICES

Sec. 4521. Elimination of formula-driven overpayments (FDO) for certain out-
atient hospital services.
Sec. 4522. Extension of reductions in payments for costs of hospital outpatient serv-
ices.
Sec. 4523. Prospective payment system for hospital outpatient department services.

CHAPTER 3—AMBULANCE SERVICES

Sec. 4531. Payments for ambulance services.
Sec. 4532. Demonstration of coverage of ambulance services under medicare
through contracts with units of local government.

CHAPTER 4—PROSPECTIVE PAYMENT FOR OUTPATIENT REHABILITATION SERVICES
Sec. 4541. Prospective payment for outpatient rehabilitation services.

CHAPTER 5—OTHER PAYMENT PROVISIONS

Sec. 45561, Payments for durable medical equipment.

Sec. 4552. Oxygen and oxygen equipment.

Sec. 4553. uction in t?ﬁtes to payment amounts for clinical diagnostic labora-
tory tests; study on laboratory tests,

Sec. 45564. Improvements in administration of laboratory tests benefit.

Sec. 4555. Updates for ambulatory surgical services.

Sec. 4556. Reimbursement for drugs and biologicals.

Sec. 4557. Coverage of oral anti-nausea drugs under chemotherapeutic regimen.

Sec. 4558. Renal dialysis-related services.

Sec. 4559. Temporary coverage restoration for portable electrocardiogram transpor-
tation.

CHAPTER 6—PART B PREMIUM AND RELATED PROVISIONS
SUBCHAPTER A—DETERMINATION OF PART B PREMIUM AMOUNT
Sec. 4571. Part B premium.
SUBCHAPTER B—OTHER PROVISIONS RELATED TO PART B PREMIUM

Sec. 4581, Protections under the medicare program for disabled workers who lose
benefits under a group health plan.

Sec. 4582. Governmental entities eligible to elect to pay part B premiums for eligi-
ble individuals.

Subtitle G—Provisions Relating to Parts A and B

CHAPTER 1—HOME HEALTH SERVICES AND BENEFITS
SUBCHAPTER A—PAYMENTS FOR HOME HEALTH SERVICES

Sec. 4601. Rec.nptuﬁnﬁ‘ savings resulting from temporary freeze on payment in-
creases for home health services.

Sec. 4602. Interim payments for home health services.

Sec. 4603. Prospective payment for home health services.

Sec. 4604. Payment based on location where home health service is furnished.

SUBCHAPTER B—HOME HEALTH BENEFITS
Sec. 4611. Modifi'lsc.at.ion of part A home health benefit for individuals enrolled under
art B.

Sec. 4612. glariﬁcaticm of part-time or intermittent nursing care.
Sec. 4613. Study on definition of homebound.
Sec. 4614. Normative standards for home health claims denials.
Sec. 4615. No home health benefits based solely on drawing blood.
Sec. 4616. Reports to Congress regarding home health cost containment.

CHAPTER 2—GRADUATE MEDICAL EDUCATION

SUBCHAPTER A—INDIRECT MEDICAL EDUCATION

Sec. 4621. Indirect graduate medical education payments.
Sec. 4622. Payment to hospitals of indirect medical education costs for
Medicare+Choice enrollees.
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4623.
4624,

4625.
4626.

. 4627,

. 4628,
. 4629.

4630,
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SUBCHAPTER B—DIRECT GRADUATE MEDICAL EDUCATION

Limitation on number of residents and rolling average FTE count.
Payments to hospitals for direct costs of graduate medical education of
Medicare+Choice enrollees,
Permitting payment to nonhospital providers.
Incentive payments under plans for voluntary reduction in number of
residents.
Medicare special reimbursement rule for primary care combined resi-
dency programs.
Demonstration project on use of consortia.
Recommendations on long-term policies regarding teaching hospitals and
aduate medical education,

tudy of hospital overhead and supervisory physician components of di-

rect medical education costs.

CHAPTER 3—PROVISIONS RELATING TO MEDICARE SECONDARY PAYER

4631

4632.
4633.

4641.
4642,

. 4643,
4644,

4701,
. 4702. Pri

. 4703.

. 4705,
. 4708.
. 4707.
. 4708.
. 4709,

. 4710.

. 4731

. 4732,
. 4733.
. 4734,
. 4735,

. Permanent extension and revision of certain secondary payer provisions.
Clarification of time and filing limitations.
Permitting recovery against third party administrators.

CHAPTER 4—OTHER PROVISIONS

Placement of advance directive in medical record.
Increased certification period for certain organ procurement organiza-

tions.

Office of the Chief Actuary in the Health Care Financing Administra-
tion.

Conforming amendments to comply with congressional review of agency
rulemaking.

Subtitle H—Medicaid

CHAPTER 1—MANAGED CARE

State option of using managed care; change in terminology.
imary care case management services as State option without need for
waiver,
Elimination of 75:25 restriction on risk contracts.
. Increased beneficiary protections.
uality assurance standards.
Ivency standards.
Protections against fraud and abuse.
Improved administration.
6-month guaranteed eligibility for all individuals enrolled in managed

care,
Effective dates.

CHAPTER 2—FLEXIBILITY IN PAYMENT OF PROVIDERS

. Flexibility in payment methods for hospital, nursing facility, ICF/MR,
and home health services.

. Payment for center and clinic services.

. Elimination of obstetrical and pediatric payment rate requirements.

. Medicaid payment rates for certain medicare cost-sharing.

. Treatment of veterans' pensions under medicaid.

CHAPTER 3—FEDERAL PAYMENTS TO STATES

. Reforming disproportionate share payments under State medicaid pro-
ams,

" atment of State taxes imposed on certain hospitals.

. Additional funding for State emergency health services furnished to un-
documented aliens.

. Elimination of waste, fraud, and abuse.

. Increased FMAPs.

. Increase in payment limitation for territories.

CHAPTER 4—ELIGIBILITY

State option of continuous eligibility for 12 months; clarification of State
option to cover children.

Payment of part B premiums.

State option to permit workers with disabilities to buy into medicaid.
Penalty for fraudulent eligibility.

Treatment of certain settlement payments.
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CHAPTER 5—BENEFITS

. 4741. Elimination of requirement to pay for private insurance.

4742. Physician qualification requirements.

4743. Elimination of requirement of prior institutionalization with respect to
habilitation services furnished under a waiver for home or community-
based services.

ec. 4744. Study and report on EPSDT benefit.

CHAPTER 6—ADMINISTRATION AND MISCELLANEOUS

4751. Elimination of duplicative inspection of care requirements for ICFS/MR
and mental hospitals.

4752. Alternative sanctions for noncompliant ICFS/MR.

4753. Modification of MMIS requirements.

4754. Facilitating imposition of State alternative remedies on noncompliant
nursing facilities.

4755. Removal of name from nurse aide registry.

4756. Medically accepted indication.

4757, Continuation of State-wide section 1115 medicaid waivers.

4758. Extension of moratorium.

4759. Extension of effective date for State law amendment.

Subtitle I—Programs of All-Inclusive Care for the Elderly (PACE)

4801. Coverage of PACE under the medicare program.

4802. Establishment of PACE program as medicaid State option.
4803. Effective date; transition.

4804, Study and reports.

Subtitle J—State Children’s Health Insurance Program

CHAPTER 1—STATE CHILDREN'S HEALTH INSURANCE PROGRAM
Sec. 4901. Establishment of program.

“TITLE XXI—STATE CHILDREN'S HEALTH INSURANCE PROGRAM

“Sec. 2101. Purpose; State child health plans.

“Sec. 2102. General contents of State child health plan; eligibility; outreach.

“Sec. 2103. Coverage requirements for children’s health insurance.

“Sec. 2104. Allotments.

“Sec. 2105. Payments to States.

“Sec. 2106. Process for submission, approval, and amendment of State child
health plans.

“Sec. 2107. Strategic objectives and performance goals; plan administration.

“Sec. 2108. Annual reports; evaluations.

“Sec. 2109. Miscellaneous provisions.

“Sec. 2110. Definitions.

CHAPTER 2—EXPANDED COVERAGE OF CHILDREN UNDER MEDICAID

Sec. 4911. Optional use of State child health assistance funds for enhanced medic-
aid match for expanded medicaid eligibility.
Sec. 4912. Medicaid presumptive eli 'biliti for low-income children.
Sec. 4913. Continuation of medicaid eligibility for disabled children who lose SSI
benefits,
CHAPTER 3—DIABETES GRANT PROGRAMS

Sec. 4921. Special diabetes programs for children with Type I diabetes.
Sec. 4922. Special diabetes programs for Indians.
Sec. 4923. Report on diabetes grant programs.

Subtitle A—Medicare+Choice Program

CHAPTER 1—MEDICARE+CHOICE PROGRAM

Subchapter A—Medicare+Choice Program

SEC. 4001. ESTABLISHMENT OF MEDICARE+CHOICE PROGRAM.

Title XVIII is amended by redesignating part C as part D
and by inserting after part B the following new part:

e

w
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“PART C—MEDICARE+CHOICE PROGRAM

“ELIGIBILITY, ELECTION, AND ENROLLMENT

42 USC “SeEc. 1851. (a) CHOICE OF MEDICARE BENEFITS THROUGH
1395w-21. MEDICARE+CHOICE PLANS.—

“(1) IN GENERAL.—Subject to the provisions of this section,
each Medicare+Choice eligible individual (as defined in para-
g'r.?ph (3)) is entitled to elect to receive benefits under this
title—

“(A) through the original medicare fee-for-service pro-
gram under parts A and B, or

“(B) through enrollment in a Medicare+Choice plan
under this part.

“(2) TYPES OF MEDICARE+CHOICE PLANS THAT MAY BE AVAIL-
ABLE.—A Medicare+Choice plan may be any of the following
types of plans of health insurance:

“(A) COORDINATED CARE PLANS.—Coordinated care
plans which provide health care services, including but
not limited to health maintenance organization plans (with
or without point of service options), plans offered by pro-
vider-sponsored organizations (as defined in section
1855(d)), and preferred provider organization plans.

“(B) COMBINATION OF MSA PLAN AND CONTRIBUTIONS
TO MEDICARE+CHOICE MSA.—An MSA plan, as defined in
section 1859(b)3), and a contribution into a
Medicare+Choice medical savings account (MSA).

“C) PRIVATE FEE-FOR-SERVICE PLANS.—A
Medicare+Choice private fee-for-service plan, as defined
in section 1859(b)(2).

“(3) MEDICARE+CHOICE ELIGIBLE INDIVIDUAL.—

“(A) IN GENERAL.—In this title, subject to subparagraph
(B), the term ‘Medicare+Choice eli 'blle individual’ means
an individual who is entitled to benefits under part A
and enrolled under part B.

“(B) SPECIAL RULE FOR END-STAGE RENAL DISEASE.—
Such term shall not include an individual medically deter-
mined to have end-stage renal disease, except that an
individual who develops end-stage renal disease while
enrolled in a Medicare+Choice plan may continue to be
enrolled in that plan.

“(b) SPECIAL RULES.—

“(1) RESIDENCE REQUIREMENT.—

“(A) IN GENERAL.—Except as the Secretary may other-
wise provide, an individual is eligible to elect a
Medicare+Choice plan offered by a Medicare+Choice
organization only if the plan serves the geographic area
in which the individual resides.

“(B) CONTINUATION OF ENROLLMENT PERMITTED.—
Pursuant to rules specified by the Secretary, the Secretary
shall provide that a plan may offer to all individuals resid-
ing in a geographic area the option to continue enrollment
in the plan, notwithstanding that the individual no longer
resides in the service area of the plan, so long as the
plan provides that individuals exercising this option have,
as part of the basic benefits described in section
1852(a)(1)(A) reasonable access within that geographic
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area to the full range of basic benefits, subject to reasonable

cost sharing liability in obtaining such benefits.

“(2) SPECIAL RULE FOR CERTAIN INDIVIDUALS COVERED
UNDER FEHBP OR ELIGIBLE FOR VETERANS OR MILITARY HEALTH
BENEFITS, VETERANS.—

“(A) FEHBP.—An individual who is enrolled in a
health benefit plan under chapter 89 of title 5, United
States Code, is not eligible to enroll in an MSA plan until
such time as the Director of the Office of Management
and Budget certifies to the Secretary that the Office of
Personnel Management has adopted policies which will
ensure that the enrollment of such individuals in such
plans will not result in increased expenditures for the
Federal Government for health benefit plans under such
chapter.

“B) VA aND DOD.—The Secretary may apply rules
similar to the rules described in subparagraph (A) in the
case of individuals who are eligible for health care benefits
under chapter 55 of title 10, United States Code, or under
chapter 17 of title 38 of such Code.

“(3) LIMITATION ON ELIGIBILITY OF QUALIFIED MEDICARE
BENEFICIARIES AND OTHER MEDICAID BENEFICIARIES TO ENROLL
IN AN MSA PLAN.—An individual who is a qualified medicare
benefici (as defined in section 1905(p)(1)), a qualified dis-
abled and working individual (described in section 1905(s)),
an individual described in section 1902(a)(10)(EXiii), or other-
wise entitled to medicare cost-sharing under a State plan under
title XIX is not eligible to enroll in an MSA plan.

“(4) COVERAGE UNDER MSA PLANS ON A DEMONSTRATION
BASIS.—

“(A) IN GENERAL.—An individual is not eligible to enroll
in an MSA plan under this part—

“(i) on or after January 1, 2003, unless the enroll-
ment is the continuation of such an enrollment in
effect as of such date; or

“(ii) as of any date if the number of such individ-
uals so enrolled as of such date has reached 390,000.

Under rules established by the Secretary, an individual

is not eligible to enroll (or continue enrollment) in an

MSA plan for a year unless the individual provides assur-

ances satisfactory to the Secretary that the individual will

rﬁside in the United States for at least 183 days during
the year.

“(B) EVALUATION.—The Secretary shall regularly
evaluate the impact of permitting enrollment in MSA plans
under this part on selection (including adverse selection),
use of preventive care, access to care, and the financial
status of the Trust Funds under this title.

“(C) REPORTS.—The Secretary shall submit to Congress
periodic reports on the numbers of individuals enrolled
in such plans and on the evaluation being conducted under
subparagraph (B). The Secretary shall submit such a
report, by not later than March 1, 2002, on whether the
time limitation under subparagraph (A)i) should be
extended or removed and whether to change the numerical
limitation under subparagraph (A)(ii).

“(c) PROCESS FOR EXERCISING CHOICE.—
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“1) In GENERAL.—The Secretary shall establish a process
through which elections described in subsection (a) are made
and changed, including the form and manner in which such
elections are made and changed. Such elections shall be made
or changed only during coverage election periods specified under
subsection (e) and shall become effective as provided in sub-
section (f).

“(2) COORDINATION THROUGH MEDICARE+CHOICE ORGANIZA-
TIONS.—

“(A) ENROLLMENT.—Such process shall permit an
individual who wishes to elect a Medicare+Choice plan
offered by a Medicare+Choice organization to make such
election through the filing of an appropriate election form
with the organization.

“(B) DISENROLLMENT.—Such process shall permit an
individual, who has elected a Medicare+Choice plan offered
by a Medicare+Choice organization and who wishes to
terminate such election, to terminate such election through
:he filing of an appropriate election form with the organiza-
ion,

“(3) DEFAULT.—

“(A) INITIAL ELECTION.—

“(i) IN GENERAL.—Subject to clause (ii), an individ-
ual who fails to make an election during an initial
election period under subsection (e)(1) is deemed to
have chosen the original medicare fee-for-service pro-
gram option.

“(i1) SEAMLESS CONTINUATION OF COVERAGE.—The
Secretary may establish procedures under which an
individual who is enrolled in a health plan (other than
Medicare+Choice plan) offered by a Medicare+Choice
organization at the time of the initial election period
and who fails to elect to receive coverage other than
through the organization is deemed to have elected
the Medicare+Choice plan offered by the organization
(or, if the organization offers more than one such plan,
such plan or plans as the Secretary identifies under
such procedures).

“(B) CONTINUING PERIODS.—An individual who has
made (or is deemed to have made) an election under this
section is considered to have continued to make such elec-

. tion until such time as—

“(i) the individual changes the election under this
section, or

“(ii) the Medicare+Choice plan with respect to
which such election is in effect is discontinued or,
subject to subsection (b)}(1)}(B), no longer serves the
area in which the individual resides.

“(d) PROVIDING INFORMATION TO PROMOTE INFORMED CHOICE.—

“(1) IN GENERAL.—The Secretary shall provide for activities
under this subsection to broadly disseminate information to
medicare beneficiaries (and prospective medicare beneficiaries)
on the coverage options provided under this section in order
to promote an actwe, informed selection among such options.

“(2) PROVISION OF NOTICE.—

“(A) OPEN SEASON NOTIFICATION.—At leaat_ 15 days
before the beginning of each annual, coordinated election
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period (as defined in subsection (e)(3)(B)), the Secretary
shall mail to each Medicare+Choice eligible individual
residing in an area the following:

“(i) GENERAL INFORMATION.—The general informa-
tion described in paragraph (3).

“(ii) LIST OF PLANS AND COMPARISON OF PLAN
OPTIONS.—A list identifying the Medicare+Choice plans
that are (or will be) available to residents of the area
and information described in paragraph (4) concerning
such plans. Such information shall be presented in
a comparative form.

“(lii) ADDITIONAL INFORMATION.—Any other
information that the Secretary determines will assist
the individual in making the election under this sec- -
tion.

The mailing of such information shall be coordinated, to
the extent practicable, with the mailing of any annual
notice under section 1804.
“B) NOTIFICATION TO NEWLY ELIGIBLE
MEDICARE+CHOICE ELIGIBLE INDIVIDUALS.—To the extent
racticable, the Secretary shall, not later than 30 days
efore the beigi.n.n.ing of the initial Medicare+Choice enroll-
ment period for an individual described in subsection (e)(1),
mail to the individual the information described in subpara-
graph (A).

“(C) ForM.—The information disseminated under this
paragraph shall be written and formatted using language
that is easily understandable by medicare beneficiaries.

“(D) PERIODIC UPDATING.—The information described
in subparagraph (A) shall be updated on at least an annual
basis to reflect changes in the availability of
Medicare+Choice  plans and the benefits and
Medicare+Choice monthly basic and supplemental bene-
ficiary premiums for such plans.

“(3%ENERAL INFORMATION.—General information under
this paragraph, with respect to coverage under this part during
a year, shall include the following:

“(A) BENEFITS UNDER ORIGINAL MEDICARE FEE-FOR-
SERVICE PROGRAM OPTION.—A general description of the
benefits covered under the original medicare fee-for-service
program under parts A and B, including—

“(i) covered items and services,

“(ii) beneficiary cost sharing, such as deductibles,
coinsurance, and cogayment amounts, and

“(iii) any beneficiary liability for balance billing.
“(B) ELECTION PROCEDURES.—Information and instruc-

tions on how to exercise election options under this section.

“(C) RiGHTS.—A general description of procedural
rights (including LErie-\a'ance and appeals procedures) of bene-
ficiaries under original medicare fee-for-service pro-.

am and the Medicare+Choice program and the right to
e protected against discrimination based on health status-
related factors under section 1852(b).

“(D) INFORMATION ON MEDIGAP AND MEDICARE
SELECT.—A general description of the benefits, enrollment
rights, and other requirements applicable to medicare
supplemental policies under section 1882 and provisions
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riglaaéi(n}g to medicare select policies described in section
1 t).

“(E) POTENTIAL FOR CONTRACT TERMINATION.—The fact
that a Medicare+Choice organization may terminate its
contract, refuse to renew its contract, or reduce the service
area included in its contract, under this part, and the
effect of such a termination, nonrenewal, or service area
reduction may have on individuals enrolled with the
Medicare+Choice plan under this part.

“(4) INFORMATION COMPARING PLAN OPTIONS.—Information

under this paragraph, with respect to a Medicare+Choice plan
for a year, shall include the following:

“(A) BENEFITS.—The benefits covered under the plan,
including the following:

“(1) Covered items and services beyond those pro-
vided under the original medicare fee-for-service pro-
gram.

“(il) Any beneficiary cost sharing.

“(iii) Any maximum limitations on out-of-pocket
expenses.

“(iv) In the case of an MSA plan, differences in
cost sharing, premiums, and balance billing under such
aan1 plan compared to under other Medicare+Choice
plans.

“(v) In the case of a Medicare+Choice private fee-
for-service plan, differences in cost sharing, premiums,
and balance billing under such a plan compared to
under other Medicare+Choice plans.

“(vi) The extent to which an enrollee may obtain
benefits through out-of-network health care providers.

“(vii) The extent to which an enrollee may select
among in-network providers and the types of providers
participating in the plan’s network.

“(viii) The organization’s coverage of emergency
and urgently needed care.

“(B) PREMIUMS.—The Medicare+Choice monthly basic
beneficiary premium and Medicare+Choice monthly supple-
mental beneficiary premium, if any, for the plan or, in
the case of an MSA plan, the Medicare+Choice monthly
MSA premium.

“(C) SERVICE AREA,—The service area of the plan.

“(D) QUALITY AND PERFORMANCE.—To the extent avail-
able, plan quality and performance indicators for the bene-
fits under the plan (and how they compare to such indica-
tors under the original medicare fee-for-service {Jrogram
under parts A and B in the area involved), including—

“(1) disenrollment rates for medicare enrollees
electing to receive benefits through the plan for the
previous 2 years (excluding disenrollment due to death
or moving outside the plan’s service area),

“(ii) information on medicare enrollee satisfaction,

“(iii) information on health outcomes, and

“(iv) the recent record regarding compliance of the
plan with requirements of this part (as determined
by the Secretary).

“(E} SUPPLEMENTAL BENEFITS.—Whether the organiza-
tion offering the plan includes mandatory supplemental
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benefits in its base benefit package or offers optional

supplemental benefits and the terms and conditions

(including premiums) for such coverage.

“(5) MAINTAINING A TOLL-FREE NUMBER AND INTERNET
SITE.—The Secretary shall maintain a toll-free number for
inquiries regarding Medicare+Choice options and the operation
of this part in all areas in which Medicare+Choice plans are
offered and an Internet site through which individuals may
electronically obtain information on such options and
Medicare+Choice plans.

“(6) USE OF NON-FEDERAL ENTITIES.—The Secretary may
enter into contracts with non-Federal entities to carry out
activities under this subsection.

“(7) PROVISION OF INFORMATION.—A Medicare+Choice
organization shall provide the Secretary with such information
on the organization and each Medicare+Choice plan it offers
as may be required for the preparation of the information
referred to in paragraph (2)(A).

“(e) COVERAGE ELECTION PERIODS.—

“(1) INITIAL CHOICE UPON ELIGIBILITY TO MAKE ELECTION
IF MEDICARE+CHOICE PLANS AVAILABLE TO IN'DIVIDUAL.—If, at
the time an individual first becomes entitled to benefits under

A and enrolled under part B, there is one or more
edicare+Choice plans offered in the area in which the individ-
ual resides, the individual shall make the election under this
section during a period specified by the Secretary such that
if the individual elects a Medicare+Choice ftplan during the
eriod, coverage under the plan becomes effective as of the
irst date on which the individual may receive such coverage.

“(2) OPEN ENROLLMENT AND DISENROLLMENT OPPORTUNI-
TIES.—Subject to paragraph (5)—

“(A) ONTINUOUS OPEN ENROLLMENT AND
DISENROLLMENT THROUGH 2001.—At any time during 1998,
1999, 2000, and 2001, a Medicare+Choice eligible individual
may change the election under subsection (a)(1).

“(B) CONTINUOUS OPEN  ENROLLMENT  AND
DISENROLLMENT FOR FIRST 6 MONTHS DURING 2002.—

“(i) IN GENERAL.—Subject to clause (ii), at any
time during the first 6 months of 2002, or, if the
individual t becomes a Medicare+Choice eligible
individual during 2002, during the first 6 months dur-
ing 2002 in which the individual is a Medicare+Choice
eléfible individual, a Medicare+Choice eligible individ-
ual may change the election under subsection (a)(1).

“(ii) LIMITATION OF ONE CHANGE.—An individual
may exercise the right under clause (i) only once. The
limitation under this clause shall not apply to changes
in elections effected during an annual, coordinated elec-
tion period under paragraph (8) or during a special
?f)rolrment period under the first sentence of paragraph
“(C) CONTINUOUS OPEN  ENROLLMENT  AND

DISENROLLMENT FOR FIRST 3 MONTHS IN SUBSEQUENT

YEARS.—

“(i) IN GENERAL.—Subject to clause (ii), at any
time during the first 3 months of a year after 2002,
or, if the individual first becomes a Medicare+Choice
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eligible individual during a year after 2002, during
the first 3 months of such year in which the individual
is a Medicare+Choice eligible individual, a
Medicare+Choice eligible individual may change the
election under subsection (a)(1).

“(ii) LIMITATION OF ONE CHANGE DURING OPEN
ENROLLMENT PERIOD EACH YEAR.—An individual may
exercise the right under clause (i) only once during
the applicable 3-month period described in such clause
in each year. The limitation under this clause shall
not apply to changes in elections effected during an
annual, coordinated election period under paragraph
(3) or during a special enrollment period under para-

aph (4).

“3) ENINUAL, COORDINATED ELECTION PERIOD.—

“(A) IN GENERAL.—Subject to paragraph (5), each
individual who is eligible to make an election under this
section may change such election during an annual, coordi-
nated election period.

“(B) ANNUAL, COORDINATED ELECTION PERIOD.—For
purposes of this section, the term ‘annual, coordinated elec-
tion period’ means, with respect to a calendar year (begin-
ning with 2000), the month of November before such year.

“(C) MEDICARE+CHOICE HEALTH INFORMATION FAIRS.—
In the month of November of each year (beginning with
1999), in conjunction with the annual coordinated election
period defined in subparagraph (B), the Secretary shall
provide for a nationally coordinated educational and public-
ity campaign to inform Medicare+Choice eligible individ-
uals about Medicare+Choice plans and the election process
provided under this section.

“(D) SPECIAL INFORMATION CAMPAIGN IN 1998.—During
November 1998 the Secretary shall provide for an edu-
cational and publicity campaign to inform Medicare+Choice
eligible  individuals about the availability of
Medicare+Choice plans, and eligible organizations with
risk-sharing contracts under section 1876, offered in dif-
ferent areas and the election process provided under this
section.

“(4) SPECIAL ELECTION PERIODS.—Effective as of January
1, 2002, an individual may discontinue an election of a
Medicare+Choice plan offered by a Medicare+Choice organiza-
tion other than during an annual, coordinated election period
and make a new election under this section if—

“(A) the organization’s or plan’s certification under this
part has been terminated or the organization has termi-
nated or otherwise discontinued providing the plan in the
area in which the individual resides;

“(B) the individual is no longer eligible to elect the
plan because of a change in the individual’s place of resi-
dence or other change in circumstances (specified by the
Secretary, but not including termination of the individual’s
enrollment on the basis described in clause (i) or (ii) of
subsection (g)(3)(B));

“(C) the individual demonstrates (in accordance with
guidelines established by the Secretary) that—
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“(i) the organization offering the plan substantially
violated a material provision of the organization’s con-
tract under this part in relation to the individual
(including the failure to provide an enrollee on a timely
basis medically necessary care for which benefits are
available under the plan or the failure to provide such
covered care in accordance with applicable quality
standards); or

“(ii) the organization (or an agent or other entity
acting on the organization’s behalf) materially mis-
represented the plan’s provisions in marketing the plan
to the individual; or
“(D) the individual meets such other exceptional condi-

tions as the Secretary may provide.

Effective as of January 1, 2002, an individual who, upon first
becoming eligible for benefits under part A at age 65, enrolls
in a Medicare+Choice plan under this part, the individual may
discontinue the election of such plan, and elect coverage under
the original fee-for-service plan, at any time during the 12-
month period beginning on the effective date of such enrollment.

“(5§)eSPECIAL RULES FOR MSA PLANS.—Notwithstanding the
preceding provisions of this subsection, an individual—

“(A) may elect an MSA plan only during—

“(i) an initial open enrollment period described
in paragraph (1),

“(ii) an annual, coordinated election period
described in paragraph (3)(B), or

“(iii) the month of November 1998;

“(B) subject to subparagraph (C), may not discontinue
an election of an MSA plan except during the periods
described in clause (ii) or (iii) of subparagraph (A) and
under the first sentence of paragraph (4); and

“(C) who elects an MSA plan guring an annual, coordi-
nated election period, and who never previously had elected
such a plan, may revoke such election, in a manner deter-
mined by the Secretary, by not later than December 15
following the date of the election.

“(6) OPEN ENROLLMENT PERIODS.—Subject to paragraph (5),
a Medicare+Choice organization—

“(A) shall accept elections or changes to elections dur-
ing the initial enrollment periods described in paragraph
(1), during the month of November 1998 and each subse-
quent year (as provided in paragraph (3)), and during spe-
cial election periods described in the first sentence of para-
graph (4); and

“(B) may accept other changes to elections at such
other times as the orgEa.nization provides.

“(f) EFFECTIVENESS OF ELECTIONS AND CHANGES OF ELEC-
TIONS.—

“(1) DURING INITIAL COVERAGE ELECTION PERIOD.—An elec-
tion of coverage made during the initial coverage election period
under subsection (e)(1)(A) shall take effect upon the date the
individual becomes entitled to benefits under part A and
enrolled under part B, except as the Secretary may provide
(consistent with section 1838) in order to prevent retroactive
coverage.
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“(2) DURING CONTINUOUS OPEN ENROLLMENT PERIODS.—An
election or change of coverage made under subsection (e)(2)
shall take effect with the first day of the first calendar month
following the date on which the election is made.

“(3) ANNUAL, COORDINATED ELECTION PERIOD.—An election
or change of coverage made during an annual, coordinated
election period (as defined in subsection (e)(3)(B)) in a year
shall take effect as of the first day of the following year.

“(4) OTHER PERIODS.—An election or change of coverage
made during any other period under subsection (e)(4) shall
take effect in such manner as the Secretary provides in a
manner consistent (to the extent practicable) with protecting
continuity of health benefit coverage.

“(g) GUARANTEED ISSUE AND RENEWAL.—

“(1) IN GENERAL.—Except as provided in this subsection,
a Medicare+Choice organization shall provide that at any time
during which elections are accepted under this section with
respect to a Medicare+Choice plan offered by the organization,
the organization will accept without restrictions individuals
who are eligible to make such election.

“(2) IORITY.—If the Secretary determines that a
Medicare+Choice organization, in relation to a Medicare+Choice

lan it offers, has a capacity limit and the number of
K’Iedicare+Choice eligible individuals who elect the plan under
this section exceeds the capacity limit, the orﬁanization may
limit the election of individuals of the plan under this section
but only if Xriority in election is providecf—

“(A) first to such individuals as have elected the plan
at the time of the determination, and

“(B) then to other such individuals in such a manner
that does not discriminate, on a basis described in section
1852(b), among the individuals (who seek to elect the plan).

The preceding sentence shall not apply if it would result in
the enrollment of enrollees substantially nonrepresentative, as
determined in accordance with regulations of the Secretary,
of the medicare population in the service area of the plan.

“(3) LIMITATION ON TERMINATION OF ELECTION.—

“(A) IN GENERAL.—Subject to subparagraph (B), a
Medicare+Choice organization may not for any reason
terminate the election of any individual under this section
for a Medicare+Choice plan it offers.

“(B) BASIS FOR TERMINATION OF ELECTION.—A
Medicare+Choice organization may terminate an individ-
ual’s election under this section with respect to a
Medicare+Choice plan it offers if—

“(i) any Medicare+Choice monthly basic and
supplemental beneficiary premiums required with
respect to such plan are not paid on a timely basis
(consistent with standards under section 1856 that
provide for a grace period for late payment of such
premiums),

“ii) the individual has engaged in disruptive
behavior (as specified in such stangards), or

“(iii) the plan is terminated with respect to all
individuals under this part in the area in which the
individual resides.

“(C) CONSEQUENCE OF TERMINATION.—
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“(i) TERMINATIONS FOR CAUSE.—Any individual

whose election is terminated under clause (i) or (ii)

of subparagraph (B) is deemed to have elected the

original medicare fee-for-service program option

described in subsection (a)(1)(A).

“(ii) TERMINATION BASED ON PLAN TERMINATION

OR SERVICE AREA REDUCTION.—Any individual whose

election is terminated under subparagraph (B)(iii) shall

have a special election period under subsection (e)(4)(A)

in which to change coverage to coverage under another

Medicare+Choice plan. Such an individual who fails

to make an election during such period is deemed

to have chosen to change coverage to the original medi-
care fee-for-service program option described in sub-

section (a)(1)(A).

“(D) ORGANIZATION OBLIGATION WITH RESPECT TO ELEC-
TION FORMS.—Pursuant to a contract under section 1857,
each Medicare+Choice organization receiving an election
form under subsection (c)(2) shall transmit to the Secretary
(at such time and in such manner as the Secretary may
specify) a copy of such form or such other information
respecting the election as the Secretary may specify.

o “(h) APPROVAL OF MARKETING MATERIAL AND APPLICATION
ORMS.—

“(1) SuBMISSION.—No marketing material or application
form may be distributed by a Medicare+Choice organization
to (or for the use of) Medicare+Choice eligible individuals
unless—

“(A) at least 45 days before the date of distribution
the organization has submitted the material or form to
the Secretary for review, and

“(B) the Secretary has not disapproved the distribution
of such material or form.

“(2) REVIEW.—The standards established under section
1856 shall include guidelines for the review of any material
or form submitted and under such guidelines the Secretary
shall disapprove (or later require the correction of) such mate-
rial or form if the material or form is materially inaccurate
or misleading or otherwise makes a material misrepresentation.

“(3) DEEMED APPROVAL (1-STOP SHOPPING).—In the case of
material or form that is submitted under paragraph (1)(A)
to the Secretary or a regional office of the Department of
Health and Human Services and the Secretary or the office
has not disapproved the distribution of marketing material
or form wunder paragraph (1)XB) with respect to a
Medicare+Choice plan in an area, the Secretary is deemed
not to have disapproved such distribution in all other areas
covered by the plan and organization except with regard to
that portion of such material or form that is specific only
to an area involved.

“(4) PROHIBITION OF CERTAIN MARKETING PRACTICES.—Each
Medicare+Choice organization shall conform to fair marketing
standards, in relation to Medicare+Choice plans offered under
this part, included in the standards established under section
1856. Such standards—
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“(A) shall not permit a Medicare+Choice organization
to provide for cash or other monetary rebates as an induce-
ment for enrollment or otherwise, and
“B) may include a prohibition against a
Medicare+Choice organization (or agent of such an
organization) completing any portion of any election form
used to out elections under this section on behalf
of any individual.
“(i) EFFECT OF ELECTION OF MEDICARE+CHOICE PLAN OPTION.—

“(1) PAYMENTS TO ORGANIZATIONS.—Subject to sections
1852(a)(5), 1853(g), 1853(h), 1886(d)(11), and 1886(h)(3)(D), pay-
ments under a contract with a Medicare+Choice organization
under section 1853(a) with respect to an individual electing
a Medicare+Choice plan offered by the organization shall be
instead of the amounts which (in the absence of the contract)
would otherwise be payable under parts A and B for items
and services f‘umishecf to the individual.

“(2) ONLY ORGANIZATION ENTITLED TO PAYMENT.—Subject
to sections 1853(e), 1853(g), 1853(h), 1857(f)(2), and 1886(d)(11),
and 1886(h)(3)(D), only the Medicare+Choice organization shall
be entitled to receive payments from the Secretary under this
title for services furnished to the individual.

“BENEFITS AND BENEFICIARY PROTECTIONS

42 USC “SEc. 1852. (a) BAsiC BENEFITS.—

1395w-22. “(1) IN GENERAL.—Except as provided in section 1859(b)(3)
for MSA plans, each Medicare+Choice plan shall provide to
members enrolled under this part, through providers and other
persons that meet the applicable requirements of this title
and part A of title XI—

“(A) those items and services (other than hospice care)
for which benefits are available under parts A and B to
individuals residing in the area served by the plan, and

“(B) additional benefits required under section
1854(f)(1)(A).

“(2) SATISFACTION OF REQUIREMENT,—

“(A) IN GENERAL.—A Medicare+Choice plan (other than
an MSA plan) offered by a Medicare+Choice organization
satisfies paragraph (1)(A), with respect to benefits for items
and services furnished other than through a provider or
other person that has a contract with the organization
offering the plan, if the plan provides payment in an
amount so that—

“(i) the sum of such payment amount and any
cos.lt s]:;aring provided for unc{;.? the plan, is equal to
at leas

“(ii) the total dollar amount of payment for such
items and services as would otherwise be authorized
under parts A and B (including any balance billing
Eermitted under such parts).

(B) REFERENCE TO RELATED PROVISIONS.—For provi-
sion relating to—

“i) limitations on balance billing against
Medicare+Choice organizations for non-contract provid-
ers, see sections 1852(k) and 1866(a)(1)(0), and

“(ii) limiting actuarial value of enrollee liability
for covered benefits, see section 1854(e).
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“(3) SUPPLEMENTAL BENEFITS.—

“(A) BENEFITS INCLUDED SUBJECT TO SECRETARY'S
APPROVAL.—Each Medicare+Choice organization may pro-
vide to individuals enrolled under this part, other than
under an MSA plan, (without affording those individuals
an option to decline the coverage) supplemental health
care benefits that the Secretary may approve. The Sec-
retary shall approve any such supplemental benefits unless
the Secretary &termines that including such supflemental
benefits would substantially discourage enrollment by
Medicare+Choice eligible individuals with the organization.

“(B) AT ENROLLEES' OPTION.—

“(i) IN GENERAL.—Subject to clause (ii), a
Medicare+Choice organization may provide to individ-
uals enrolled under this part supplemental health care
benefits that the individuals may elect, at their option,
to have covered.

“(ii) SPECIAL RULE FOR MSA PLANS.—A
Medicare+Choice organization may not provide, under
an MSA plan, su 1pemental health care benefits that
cover the deductible described in section 1859(b)2)B).
In applying the previous sentence, health benefits
described in section 1882(u)(2)(B) shall not be treated
as covering such deductible.

“(C) APPLICATION TO MEDICARE+CHOICE PRIVATE FEE-
FOR-SERVICE PLANS.—Nothing in this garagraph shall be
construed as preventing a Medicare+Choice private fee-
for-service plan from offering supplemental benefits that
include payment for some or of the balance billing
amounts permitted consistent with section 1852(k) and cov-
erage of additional services that the plan finds to be medi-
cally necessary.

“(4) ORGANIZATION AS SECONDARY PAYER.—Notwithstanding
any other provision of law, a Medicare+Choice organization
may (in the case of the provision of items and services to
an individual under a Medicare+Choice plan under -cir-
cumstances in which payment under this title is made second-
ary pursuant to section 1862(b)(2)) charge or authorize the
provider of such services to charge, in accordance with the
charges allowed under a law, plan, or policy described in such
section—

“(A) the insurance carrier, employer, or other entity
which under such law, plan, or policy is to pay for the
provision of such services, or

“(B) such individual to the extent that the individual
has been paid under such law, plan, or policy for such
services.

“(5) NATIONAL COVERAGE DETERMINATIONS.—If there is a
national coverage determination made in the period beginnin,
on the date of an announcement under section 1853%) an
ending on the date of the next announcement under such sec-
tion and the Secre projects that the determination will
result in a significant change in the costs to a Medicare+Choice
organization of providing the benefits that are the subject of
such national coverage determination and that such change
in costs was not incorporated in the determination of the annual
Medicare+Choice capitation rate under section 1853 included
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in the announcement made at the beginning of such period,
then, unless otherwise required by law—

“(A) such determination shall not apply to contracts
under this (i)art until the first contract year that begins
after the end of such period, and

“(B) if such coverage determination provides for cov-
erage of additional benefits or coverage under additional
circumstances, section 1851(i)(1) shall not apply to payment
for such additional benefits or benefits provni)ed under such
additional circumstances until the first contract year that
begins after the end of such period.

“(b) ANTIDISCRIMINATION.—

“(1) BENEFICIARIES.—

“(A) IN GENERAL—A Medicare+Choice organization
may not deny, limit, or condition the coverage or provision
of benefits under this part, for individuals permitted to
be enrolled with the organization under this part, based
on any health status-related factor described in section
2702(a)(1) of the Public Health Service Act.

“(B) CONSTRUCTION.—Subparagraph (A) shall not be
construed as requiring a Medicare+Choice organization to
enroll individuals who are determined to have end-stage
renal disease, except as provided under section
1851(a)(3)(B).

“(2) PROVIDERS.—A Medicare+Choice organization shall not
discriminate with respect to participation, reimbursement, or
indemnification as to any provider who is acting within the
scope of the Iirovider’s license or certification under applicable
State law, ely on the basis of such license or certification.

Saragraph shall not be construed to prohibit a plan from
including providers only to the extent necessary to meet the
needs of the plan's enrollees or from establishing any measure
designed to maintain quality and control costs consistent with
the responsibilities of the plan.

“(c) DISCLOSURE REQUIREMENTS.—

“(1) DETAILED DESCRIPTION OF PLAN PROVISIONS.—A
Medicare+Choice organization shall disclose, in clear, accurate,
and standardized form to each enrollee with a Medicare+Choice
plan offered by the organization under this part at the time
of enrollment and at least annually thereafter, the following
information regarding such plan:

“(A) SERVICE AREA.—The plan’s service area.

“(B) BENEFITS.—Benefits offered under the plan,
including information described in section 1851(d)(3)(A) and
exclusions from coverage and, if it is an MSA plan, a
comparison of benefits under such a plan with benefits
under other Medicare+Choice plans.

“(C) AcceEss.—The number, mix, and distribution of
Elan providers, out-of-network coverage (if any) provided

y the plan, and any point-of-service option (including the
supplemental premium for such option).

“(D) OUT-OF-AREA COVERAGE.—Qut-of-area coverage
provided by the plan.

“(E) EMERGENCY COVERAGE.—Coverage of emergency
services, including—

“(i) the appropriate use of emergency services,
including use of the 911 telephone system or its local
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equivalent in emergency situations and an explanation

of what constitutes an emergency situation;

“(ii) the process and procedures of the plan for
obtaining emergency services; and

“(iii) the locations of (I) emergency departments,
and (II) other settings, in which plan physicians and
hospitals provide emergency services and post-sta-
bilization care.

“(F) SUPPLEMENTAL BENEFITS.—Supplemental benefits
available from the organization offering the plan, includ-
ing—

“(i) whether the supplemental benefits are
optional,

“(ii) the supplemental benefits covered, and

“(iii) the Medicare+Choice monthly supplemental
beneficiary premium for the supplemental benefits.

“(G) PRIOR AUTHORIZATION RULES.—Rules regardin,
prior authorization or other review requirements that coul
result in nonpayment.

“(H) PLAN GRIEVANCE AND APPEALS PROCEDURES.—AIl
plan appeal or grievance rights and procedures.

“(I) QUALITY ASSURANCE PROGRAM.—A description of
the organization’s quality assurance program under sub-
section (e).

“(2) DISCLOSURE UPON REQUEST.—Upon request of a
Medicare+Choice eligible individual, a Medicare+Choice
organization must provide the following information to such
individual:

“(A) The general coverage information and general
comparative plan information made available under clauses
(i) and (ii) of section 1851(d)(2)(A).

“(B) Information on procedures used by the organiza-
tion to control utilization of services and expenditures.

“(C) Information on the number of grievances, redeter-
minations, and appeals and on the disposition in the aggre-
gate of such matters.

“(D) An overall summary description as to the method
of compensation of participating physicians.

“(d) ACCESS TO SERVICES.—

“(1) IN GENERAL.—A Medicare+Choice organization offering
a Medicare+Choice plan may select the providers from whom
the benefits under the plan are provided so long as—

“(A) the organization makes such benefits available
and accessible to each individual electing the plan within
the plan service area with reasonable promptness and in
a manner which assures continuity in the provision of
benefits;

“(B) when medically necessary the organization makes
such benefits available and accessible 24 hours a day and
7 days a week;

“(C) the plan provides for reimbursement with respect
to services which are covered under subparagraphs (A)
and (B) and which are provided to such an ingividual
other than through the organization, if—

“(i) the services were not emergency services (as
defined in paragraph (3)), but (I) the services were
medically necessary and immediately required because
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of an unforeseen illness, injury, or condition, and (II)
it was not reasonable given the circumstances to obtain
the services through the organization,

“(ii) the services were renal dialysis services and
were provided other than through the organization
because the individual was temporarily out of the
plan’s service area, or

“(iii) the services are maintenance care or post-
stabilization care covered under the guidelines estab-
lished under paragraph (2);

“D) the organization provides access to appropriate
providers, including credentialed specialists, for medically
necessary treatment and services; and

“(E) coverage is provided for emergency services (as
defined in paragraph (3)) without regard to prior authoriza-
tion or the emergency care provider’s contractual relation-
ship with the organization.

“(2) GUIDELINES RESPECTING COORDINATION OF POST-STA-
BILIZATION CARE.—A Medicare+Choice plan shall comply with
such guidelines as the Secretary may prescribe relating to
promoting efficient and timely coordination of appropriate
maintenance and post-stabilization care of an enrollee after
the enrollee has been determined to be stable under section
1867.

“(3) DEFINITION OF EMERGENCY SERVICES.—In this sub-
section—

“(A) IN GENERAL.—The term ‘emergency services’
means, with respect to an individual enrolled with an
organization, covered inpatient and outpatient services
that—

“(i) are furnished by a provider that is qualified
to furnish such services under this title, and

“(ii) are needed to evaluate or stabilize an emer-
ggncy medical condition (as defined in subparagraph
(B)).

“(B) EMERGENCY MEDICAL CONDITION BASED ON PRU-
DENT LAYPERSON.—The term ‘emergency medical condition’
means a medical condition manifesting itself by acute
symptoms of sufficient severity (including severe pain) such
that a prudent layperson, who possesses an average knowl-
edge op health and medicine, could reasonably expect the
absence of immediate medical attention to result in—

“(i) placing the health of the individual (or, with
respect to a pregnant woman, the health of the woman
or her unborn child) in serious jeopardy,

“(ii) serious impairment to bodily functions, or

“(iii) serious dysfunction of any bodily organ or

part.

“(4) ASSURING ACCESS TO SERVICES IN
MEDICARE+CHOICE PRIVATE FEE-FOR-SERVICE PLANS.—In
addition to any other requirements under this part, in
the case of a Medicare+Choice private fee-for-service plan,
the organization offering the plan must demonstrate to
the Secretary that the organization has sufficient number
and range of health care professionals and providers willing
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to provide services under the terms of the plan. The Sec-

retary shall find that an organization has met such require-

ment with respect to any category of health care profes-
sicénal or provider if, with respect to that category of pro-
vider—

“(A) the plan has established payment rates for
covered services furnished by that category of provider
that are not less than the payment rates provided
for under part A, part B, or both, for such services,
or

“(B) the plan has contracts or agreements with
a sufficient number and range of providers within such
category to provide covered services under the terms
of the plan,

or a combination of both. The previous sentence shall not

be construed as restricting the persons from whom enrollees

under such a plan may obtain covered benefits.
“(e) QUALITY ASSURANCE PROGRAM.—

“(1) IN GENERAL.—Each Medicare+Choice organization
must have arrangements, consistent with any regulation, for
an ongoing quality assurance program for health care services
it provides to individuals enrolled with Medicare+Choice plans
of the organization.

“(2) ELEMENTS OF PROGRAM.—

“(A) IN GENERAL.—The quality assurance program of
an organization with respect to a Medicare+Choice plan
(other than a Medicare+Choice private fee-for-service plan
or a non-network MSA plan) it offers shall—

“(i) stress health outcomes and provide for the
collection, analysis, and reporting of data (in accord-
ance with a quality measurement system that the Sec-
retary recognizes) that will permit measurement of
outcomes and other indices of the quality of
Medicare+Choice plans and organizations;

“(ii) monitor and evaluate high volume and high
risk services and the care of acute and chronic condi-
tions;

“(@iii) evaluate the continuity and coordination of
care that enrollees receive;

“(iv) be evaluated on an ongoing basis as to its
effectiveness;

“(v) include measures of consumer satisfaction;

“(vi) provide the Secretary with such access to
information collected as may be appropriate to monitor
and ensure the quality of care provided under this
part;

“(vii) provide review by physicians and other
health care professionals of the process followed in
the provision of such health care services;

“(viii) provide for the establishment of written
protocols for utilization review, based on current stand-
ards of medical practice;

“(ix) have mechanisms to detect both underutiliza-
tion and overutilization of services;

“(x) after identifying areas for improvement, estab-
lish or alter practice parameters;
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“(xi) take action to improve quality and assesses
the effectiveness of such action through systematic
followup; and

“(xii) make available information on quality and
outcomes measures to facilitate beneficiary comparison
and choice of health coverage options (in such form
and on such quality and outcomes measures as the
Secretary determines to be appropriate).

“(B) ELEMENTS OF PROGRAM FOR ORGANIZATIONS OFFER-
ING MEDICARE+CHOICE PRIVATE FEE-FOR-SERVICE PLANS AND
NON-NETWORK MSA PLANS.—The quality assurance program
of an organization with respect to a Medicare+Choice pri-
vate fee-for-service plan or a non-network MSA plan it
offers shall—

“(i) meet the requirements of clauses (i) through
(vi) of subparagraph (A);

“(ii) insofar as it provides for the establishment
of written protocols for utilization review, base such
protocols on current standards of medical practice; and

“(iii) have mechanisms to evaluate utilization of
services and inform providers and enrollees of the
results of such evaluation.

“(C) DEFINITION OF NON-NETWORK MSA PLAN.—In this
subsection, the term ‘non-network MSA plan’ means an
MSA plan offered by a Medicare+Choice organization that
does not ﬂmvide benefits required to be 3)rovided by this
part, in whole or in part, through a defined set of providers
under contract, or under another arrangement, with the
organization.

“(3) EXTERNAL REVIEW.—

“(A) IN GENERAL.—Each Medicare+Choice organization
shall, for each Medicare+Choice plan it operates, have an
agreement with an independent quality review and
improvement organization approved by the Secretary to
perform functions of the type described in sections
1154(a)(4)B) and 1154(a)(14) with respect to services fur-
nished by Medicare+Choice plans for which payment is
made under this title. The previous sentence shall not
apply to a Medicare+Choice private fee-for-service plan or
a non-network MSA plan that does not employ utilization
review.

“(B) NONDUPLICATION OF ACCREDITATION.—Except in
the case of the review of qualigr complaints, and consistent
with subparagraph (C), the Secretary shall ensure that
the external review activities conducted under subpara-
graph (A) are not duplicative of review activities conducted
as part of the accreditation process.

“C) WAIVER AUTHORITY.—The Secretary may waive
the requirement described in subparagraph (A) in the case
of an organization if the Secretary determines that the
organization has consistently maintained an excellent
record of quality assurance and compliance with other
requirements under this part.

“(4) TREATMENT OF ACCREDITATION.—The Secretary shall

provide that a Medicare+Choice organization is deemed to meet
re%uirements of paragraphs (1) and (2) of this subsection and
sul

section (h) (relating to confidentiality and accuracy of
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enrollee records) if the organization is accredited (and periodi-
cally reaccredited) by a private organization under a process
that the Secretary has determined assures that the organiza-
tion, as a condition of accreditation, applies and enforces stand-
ards with respect to the requirements involved that are no
less stringent than the standards established under section

1856 to carry out the respective requirements.

“(f) GRIEVANCE MECHANISM.—Each Medicare+Choice organiza-
tion must provide meaningful procedures for hearing and resolving
grievances between the organization (including any entity or
individual through which the organization provides health care
services) and enrollees with Medicare+Choice plans of the organiza-
tion under this part.

“(g) COVERAGE DETERMINATIONS, RECONSIDERATIONS, AND
APPEALS.—

“(1) DETERMINATIONS BY ORGANIZATION.—

“(A) IN GENERAL.—A Medicare+Choice organization
shall have a procedure for making determinations regard-
ing whether an individual enrolled with the plan of the
organization under this part is entitled to receive a health
service under this section and the amount (if any) that
the individual is required to pay with respect to such
service. Subject to paragraph (3), such procedures shall
Erm_ride for such determination to be made on a timely

asis.

“(B) EXPLANATION OF DETERMINATION.—Such a deter-
mination that denies coverage, in whole in part, shall be
in writing and shall include a statement in understandable
language of the reasons for the denial and a description
of the reconsideration and appeals processes.

“(2) RECONSIDERATIONS.—

“(A) IN GENERAL.—The organization shall provide for
reconsideration of a determination described in paragraph
(1XB) upon request by the enrollee involved. The
reconsideration shall be within a time period specified b
the Secretary, but shall be made, subject to paragrap
(3), not later than 60 days after the date of the receipt
of the request for reconsideration.

‘(B) PHYSICIAN DECISION ON CERTAIN RECONSIDER-
ATIONS.—A reconsideration relating to a determination to
deny cover based on a lack of medical necessity shall
be made only by a physician with appropriate expertise
in the field of medicine which necessitates treatment who
11:? other than a physician involved in the initial determina-

on.
“(3) EXPEDITED DETERMINATIONS AND RECONSIDERATIONS.—

“(A) RECEIPT OF REQUESTS.—

“(i) ENROLLEE REQUESTS.—An enrollee in a
Medicare+Choice plan may request, either in writing
or orally, an e ited determination under paragraph
(1) or an expedited reconsideration under paragraph
(2) bX the Medicare+Choice organization.

(ii) PHYSICIAN REQUESTS.— teghysicia.n, regardless
whether the physician is affiliated with the organiza-
tion or not, may reguest, either in writing or orally,
such an expedited determination or reconsideration.
“(B) ORGANIZATION PROCEDURES.—
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“(i) IN GENERAL.—The Medicare+Choice organiza-
tion shall maintain procedures for expediting organiza-
tion determinations and reconsiderations when, upon
request of an enrollee, the organization determines
that the application of the normal time frame for mak-
ing a determination (or a reconsideration involving
a determination) could seriously jeopardize the life or
health of the enrollee or the enrollee’s ability to regain
maximum function.

“(ii) EXPEDITION REQUIRED FOR PHYSICIAN
REQUESTS.—In the case of a request for an expedited
determination or reconsideration made under subpara-
graph (A)(ii), the organization shall expedite the deter-
mination or reconsideration if the request indicates
that the application of the normal time frame for mak-
ing a determination (or a reconsideration involving
a determination) could seriously jeopardize the life or
health of the enrollee or the enrollee’s ability to regain
maximum function

“(iii) TIMELY RESPONSE.—In cases described in
clauses (i) and (ii), the organization shall notify the
enrollee (and the physician involved, as appropriate)
of the determination or reconsideration under time
limitations established by the Secretary, but not later
than 72 hours of the time of receipt of the request
for the determination or reconsideration (or receipt
of the information necessary to make the determination
or reconsideration), or such longer period as the Sec-
retary may permit in specified cases.

“(4) INDEPENDENT REVIEW OF CERTAIN COVERAGE
DENIALS.—The Secretary shall contract with an independent,
outside entity to review and resolve in a timely manner
reconsiderations that affirm denial of coverage, in whole or
in part.

“(5) APPEALS.—An enrollee with a Medicare+Choice plan
of a Medicare+Choice organization under this part who is
dissatisfied by reason of the enrollee’s failure to receive any
health service to which the enrollee believes the enrollee is
entitled and at no greater charge than the enrollee believes
the enrollee is required to pay is entitled, if the amount in
controversy is $100 or more, to a hearing before the Secretary
to the same extent as is provided in section 205(b), and in
any such hearing the Secretary shall make the organization
a party. If the amount in controversy is $1,000 or more, the
individual or organization shall, upon notifying the other party,
be entitled to judicial review of the Secretary’s final decision
as provided in section 205(g), and both the individual and
the organization shall be entitled to be parties to that judicial
review. In applying subsections (b) and (g) of section 205 as
provided in this paragraph, and in applying section 205(1) there-
to, any reference therein to the Commissioner of Social Security
or the Social Security Administration shall be considered a
reference to the Secretary or the Department of Health and
Human Services, respectively.

“(h) CONFIDENTIALITY AND ACCURACY OF ENROLLEE RECORDS.—

Insofar as a Medicare+Choice organization maintains medical
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records or other health information regarding enrollees under this
part, the Medicare+Choice organization shall establish procedures—

“(1) to safeguard the privacy of any individually identifiable
enrollee information;

“(2) to maintain such records and information in a manner
that is accurate and timely, and

“(8) to assure timely access of enrollees to such records
and information.

“(i) INFORMATION ON  ADVANCE  DIRECTIVES.—Each
Medicare+Choice organization shall meet the requirement of section
1866(f) (relating to maintaining written policies and procedures
respecting advance directives).

“(j) RULES REGARDING PROVIDER PARTICIPATION.—

“(1) PROCEDURES.—Insofar as a Medicare+Choice organiza-
tion offers benefits under a Medicare+Choice plan through
agreements with physicians, the organization shall establish
reasonable procedures relating to the participation (under an
agreement Ifetween a physician and the organization) of physi-
cians under such a plan. Such procedures shall include—

“(A) providing notice of the rules regarding participa-
tion,

“B) providing written notice of participation decisions
that are adverse to physicians, and

“(C) providing a process within the organization for
appealing such adverse decisions, including the presen-
tation of information and views of the physician regarding
such decision.

“(2) CONSULTATION IN MEDICAL POLICIES.—A
Medicare+Choice organization shall consult with physicians
who have entered into participation agreements with the
organization regarding the organization’s medical policy, qual-
ity, and medical management procedures.

“(3) PROHIBITING INTERFERENCE WITH PROVIDER ADVICE TO
ENROLLEES.—

“(A) IN GENERAL.—Subject to subparagraphs (B) and
(C), a Medicare+Choice organization (in relation to an
individual enrolled under a Medicare+Choice plan offered
by the organization under this part) shall not prohibit
or otherwise restrict a covered health care professional
(as defined in subparagraph (D)) from advising such an
individual who is a patient of the professional about the
health status of the individual or medical care or treatment
for the individual’s condition or disease, regardless of
whether benefits for such care or treatment are provided
under the plan, if the professional is acting within the
lawful scope of practice.

“(B) CONSCIENCE PROTECTION.—Subparagraph (A)
shall not be construed as requiring a Medicare+Choice
plan to provide, reimburse for, or provide coverage of a
counseling or referral service if the Medicare+Choice
organization offering the plan—

“(i) objects to the provision of such service on moral
or religious grounds; and

“(i1) in the manner and through the written
instrumentalities such Medicare+Choice organization
deems appropriate, makes available information on its
policies regarding such service to prospective enrollees
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before or during enrollment and to enrollees within

90 days after the date that the organization or plan

adopts a change in policy regarding such a counseling

or referral service.

“(C) CoNsTRUCTION.—Nothing in subparagraph (B)
shall be construed to affect disclosure requirements under
State law or under the Employee Retirement Income Secu-
rity Act of 1974.

“(D) HEALTH CARE PROFESSIONAL DEFINED.—For pur-
poses of this paragraph, the term ‘health care professional’
means a physician (as defined in section 1861(r)) or other
health care professional if coverage for the professional’s
services is provided under the Medicare+Choice plan for
the services of the professional. Such term includes a podia-
trist, optometrist, chiropractor, psychologist, dentist, physi-
cian assistant, physical or occupational therapist and ther-
apy assistant, speech-language pathologist, audiologist, reg-
istered or licensed practical nurse (including nurse practi-
tioner, clinical nurse specialist, certified registered nurse
anesthetist, and certified nurse-midwife), licensed certified
social worker, registered respiratory therapist, and certified
respiratory therapy technician.

“(4) LIMITATIONS ON PHYSICIAN INCENTIVE PLANS.—

“(A) IN GENERAL.—No Medicare+Choice organization
may operate any physician incentive plan (as defined in
subparagraph (B)) unless the following requirements are
met:

“(i) No specific payment is made directly or
indirectly under the plan to a physician or physician
group as an inducement to reduce or limit medically
necessary services provided with respect to a specific
individual enrolled with the organization.

“(ii) If the plan places a physician or physician
group at substantial financial risk (as determined by
the Secretary) for services not provided by the physi-
cian or physician group, the organization—

“(I) provides stop-loss protection for the physi-
cian or group that is adequate and appropriate,
based on standards developed by the Secretary
that take into account the number of physicians
placed at such substantial financial risk in the
group or under the plan and the number of individ-
uals enrolled with the organization who receive
services from the physician or group, and

“(II) conducts periodic surveys of both individ-
uals enrolled and individuals previously enrolled
with the organization to determine the degree of
access of such individuals to services provided by
the organization and satisfaction with the quality
of such services.

“(iii) The organization provides the Secretary with
descriptive information regarding the plan, sufficient
to permit the Secmtma; to determine whether the plan
isin lr;:clml1;:1ia.nce with the requirements of this subpara-

aph.
g(rB PHYSICIAN INCENTIVE PLAN DEFINED.—In this
paragraph, the term ‘physician incentive plan’ means any
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compensation arrangement between a Medicare+Choice

organization and a physician or physician group that may

directly or indirectly have the effect of reducing or limitin
services provided with respect to individuals enrolled wit
the organization under this part.

“5) LIMITATION ON PROVIDER INDEMNIFICATION.—A
Medicare+Choice organization may not provide (directly or
indirectly) for a heﬁﬂi care professional, provider of services,
or other entity providing health care services (or group of
such professionals, providers, or entities) to indemnify the
organization against any liability resulting from a civil action
brought for any damage caused to an enrollee with a
Medicare+Choice plan of the organization under this part by
the organization’s denial of medically necessary care.

“(6) SPECIAL RULES FOR MEDICARE+CHOICE PRIVATE FEE-
FOR-SERVICE PLANS.—For purposes of applying this part (includ-
ing subsection (k)(1)) andp section 1866(a)(1)(0), a hor;i)ital (or
other provider of services), a physician or other health care

rofessional, or other entity furnmishing health care services
1s treated as having an agreement or contract in effect with
a Medicare+Choice organization (with respect to an individual
enrolled in a Medicare+Choice private fee-for-service plan it
offers), if— .
“(A) the provider, professional, or other entity furnishes
services that are covered under the plan to such an enrollee;

“(B) before providing such services, the provider,
professional, or other entity —
“(i) has been informed of the individual’s enroll-
ment under the plan, and
“(ii) either—

“(I) has been informed of the terms and condi-
tions of payment for such services under the plan,
or

“(II) is given a reasonable opportunity to
obtain information concerning sucﬁ terms and
conditions, :

in a manner reasonably designed to effect informed
agreement by a provider.
The previous sentence shall only apply in the absence of an
eglicit agreement between such a provider, professional, or
other entity and the Medicare+Choice organization.
“(k) TREATMENT OF SERVICES FURNISHED BY CERTAIN PROVID-
ERS.—
“(1) IN GENERAL.—Except as provided in Jaar aph (2),
a physician or other entity g)ther than a provider of services)
that does not have a contract establishing payment amounts
for services furnished to an individual enrolled under this part
with a Medicare+Choice organization described in section
1851(a)(2)(A) shall accept as payment in full for covered services
under this title that are furnished to such an individual the
amounts that the physician or other entity could collect if
the individual were not so enrolled. Any penalty or other provi-
sion of law that applies to such a payment with respect to
an individual entitled to benefits under this title (but not
enrolled with a Medicare+Choice organization under this part)
also applies with respect to an individual so enrolled.

39-194 0-97-11: QL3 Part 1
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APPLICATION TO MEDICARE+CHOICE PRIVATE FEE-FOR-

SERVICE PLANS.—

“(A) BALANCE BILLING LIMITS UNDER MEDICARE+CHOICE

PRIVATE FEE-FOR-SERVICE PLANS IN CASE OF CONTRACT
PROVIDERS.—

ERS.

“(i) IN GENERAL.—In the case of an individual
enrolled in a Medicare+Choice private fee-for-service
plan under this part, a physician, provider of services,
or other entity that has a contract (including through
the operation of subsection (j)(6)) establishing a pay-
ment rate for services furnished to the enrollee shall
accept as ﬁayment in full for covered services under
this title that are furnished to such an individual an
amount not to exceed (including any deductibles,
coinsurance, copayments, or balance billing otherwise
permitted under the plan) an amount equal to 115
percent of such payment rate.

“(ii) PROCEDURES TO ENFORCE LIMITS.—The
Medicare+Choice organization that offers such a plan
shall establish procedures, similar to the procedures
described in section 1848(g)(1)(A), in order to carry
out the previous sentence.

“(iii) ASSURING ENFORCEMENT.—If the
Medicare+Choice organization fails to establish and
enforce procedures required under clause (ii), the
organization is subject to intermediate sanctions under
section 1857(g).

“(B) ENROLLEE LIABILITY FOR NONCONTRACT PROVID-
—For provision—

“(1) establishing minimum payment rate in the
case of noncontract providers under a Medicare+Choice
private fee-for-service plan, see section 1852(a)(2); or

“(ii) limiting enrollee liability in the case of covered
services furnished by such providers, see paragraph
(1) and section 1866(a)(1)(0).

“(C) INFORMATION ON BENEFICIARY LIABILITY.—

“(i) IN GENERAL.—Each Medicare+Choice organiza-
tion that offers a Medicare+Choice private fee-for-serv-
ice plan shall provide that enrollees under the plan
who are furnished services for which payment is sought
under the plan are provided an appropriate explanation
of benefits (consistent with that provided under parts
A and B and, if applicable, under medicare supple-
mental policies) that includes a clear statement of the
amount of the enrollee’s liability (including any liability
for balance billing consistent with this subsection) with
respect to payments for such services.

“(ii) ADVANCE NOTICE BEFORE RECEIPT OF
INPATIENT HOSPITAL SERVICES AND CERTAIN OTHER
SERVICES.—In addition, such organization shall, in its
terms and conditions of payments to hospitals for
inpatient hospital services and for other services identi-
fied by the Secretary for which the amount of the
balancing billing under subparagraph (A) could be
substantial, require the hospital to provide to the
enrollee, before furnishing such services and if the
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mtal imposes balance billing under subparagraph
“(I) notice of the fact that balance billing is
permitted under such subparagraph for such serv-
ices, and
“II) a aiooa:l faith estimate of the likely amount
of such balance billing (if any), with respect to
such services, based upon the presenting condition
of the enrollee.

“PAYMENTS TO MEDICARE+CHOICE ORGANIZATIONS

“SEcC. 1853. (a) PAYMENTS TO ORGANIZATIONS.— 42 USC
“(1) MONTHLY PAYMENTS.— 1395w-23.

“(A) IN GENERAL.—Under a contract under section 1857
and subject to subsections (e) and (f) and section 1859(e)(4),
the Secret.a? shall make monthly payments under this
section in advance to each Medicare+Choice organization,
with respect to coverage of an individual under this part
in a Medicare+Choice payment area for a month, in an
amount equal to ¥i2 of the annual Medicare+Choice capita-
tion rate ?as calculated under subsection (c)) with respect
to that individual for that area, adjusted for such risk
factors as age, disability status, gender, institutional status,
and such other factors as the geecre determines to be
appropriate, so as to ensure actuarial equivalence. The
Secretary may add to, modify, or substitute for such factors,
if such changes will improve the determination of actuarial
equivalence.

“(B) SPECIAL RULE FOR END-STAGE RENAL DISEASE.—
The Secretary shall establish separate rates of payment
to a Medicare+Choice organization with respect to classes
of individuals determinés to have end-stage renal disease
and enrolled in a Medicare+Choice plan of the organization.
Such rates of payment shall be actuarially equivalent to
rates paid to other enrollees in the Medicare+Choice pay-
ment area (or such other area as specified by the Secretary).
In accordance with regulations, the Secretary shall provide
for the application of the seventh sentence of section
1881(b)(7) to payments under this section covering the
provision of renal dialysis treatment in the same manner
as such sentence applies to composite rate payments
described in such sentence.

“(2) ADJUSTMENT TO REFLECT NUMBER OF ENROLLEES.—

“(A) IN GENERAL.—The amount of payment under this
subsection may be retroactively adjusted to take into
account any difference between the actual number of
individuals enrolled with an organization under this part
and the number of such individuals estimated to be so
enroilzled in determining the amount of the advance pay-
ment.

“(B) SPECIAL RULE FOR CERTAIN ENROLLEES.—

“(i) IN GENERAL.—Subject to clause (ii), the Sec-
retary may make retroactive adjustments under
subparagraph (A) to take into account individuals
enrolled during the period beginning on the date on
which the individual enrolls with a Medicare+Choice
organization under a plan operated, sponsored, or
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contributed to by the individual’'s employer or former
employer (or the employer or former employer of the
individual’s spouse) and ending on the date on which
the individual is enrolled in the organization under
this part, except that for purposes of making such
retroactive adjustments under this subparagraph, such
period may not exceed 90 days.

“(ii) EXCEPTION.—No adjustment may be made
under clause (i) with respect to any individual who
does not certify that the organization provided the
individual with the disclosure statement described in
section 1852(c) at the time the individual enrolled with
the organization.

“(3) ESTABLISHMENT OF RISK ADJUSTMENT FACTORS.—

“(A) REPORT.—The Secretary shall develop, and submit
to Congress by not later than March 1, 1999, a report
on the method of risk adjustment of payment rates under
this section, to be implemented under subparagraph (C),
that accounts for variations in per capita costs based on
health status. Such report shall include an evaluation of
such method by an outside, independent actuary of the
actuarial soundness of the proposal.

“(B) DATA COLLECTION.—In order to carry out this
paragraph, the Secretary shall require Medicare+Choice
organizations (and eligible organizations with risk-sharing
contracts under section 1876) to submit data regarding
in}iatient hospital services for periods beginning on or after
July 1, 1997, and data regarding other services and other
information as the Secretary deems necessary for periods
beginning on or after July 1, 1998. The Secretary may
not require an organization to submit such data before
January 1, 1998.

“(C) INITIAL IMPLEMENTATION.—The Secretary shall
first provide for implementation of a risk adjustment meth-
odology that accounts for variations in per capita costs
based on health status and other demographic factors for
payments by no later than January 1, 2000.

“(D) UNIFORM APPLICATION TO ALL TYPES OF PLANS.—
Subject to section 1859(e)(4), the methodology shall be
applied uniformly without regard to the type of plan.

“(b) ANNUAL ANNOUNCEMENT OF PAYMENT RATES.—

“(1) ANNUAL ANNOUNCEMENT.—The Secretary shall
annually determine, and shall announce (in a manner intended
to provide notice to interested parties) not later than March
1 before the calendar year concerned—

“(A) the annual Medicare+Choice capitation rate for
each Medicare+Choice payment area for the year, and

“(B) the risk and other factors to be used in adjusting
such rates under subsection (a)(1)(A) for payments for
months in that year.

“(2) ADVANCE NOTICE OF METHODOLOGICAL CHANGES.—At
least 45 days before making the announcement under para-
graph (1) for a year, the Secretary shall provide for notice
to Medicare+Choice organizations of proposed changes to be
made in the methodology from the methodology and assump-
tions used in the previous announcement and shall provide
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such organizations an opportunity to comment on such proposed
changes.

“(3) EXPLANATION OF ASSUMPTIONS.—In each announce-
ment made under paragraph (1), the Secretary shall include
an explanation of the assumptions and changes in methodology
used in the announcement in sufficient detail so that
Medicare+Choice organizations can compute monthly adjusted
Medicare+Choice capitation rates for individuals in each
Medicare+Choice payment area which is in whole or in part
within the service area of such an organization.

i “(c) CALCULATION OF ANNUAL MEDICARE+CHOICE CAPITATION
TES.—

“(1) IN GENERAL.—For purposes of this part, subject to
paragraphs (6)(C) and (7), each annual Medicare+Choice capita-
tion rate, for a Medicare+Choice payment area for a contract
year consisting of a calendar year, is equal to the largest
?15. )the {g:)nounts specified in the following subparagraph (A),

,or (C)
“(A) BLENDED CAPITATION RATE.—The sum of—

“(i) the area-specific percentage (as :i)eciﬁed under
Kaaragraph (2) for the year) of the annual area-specific

edicare+Choice capitation rate for the
Medicare+Choice gayment area, as determined under
paragraph (3) for the year, and

“(ii) the national percentage (as specified under
paragraph (2) for the year) of the input-price-adjusted
annual national Medicare+Choice capitation rate, as
determined under paragraph (4) for the year,

multiplied by the budget neutrality adjustment factor

determined under paragraph (5).

“(B) MINIMUM AMOUNT.—12 multiplied by the following
amount:

“(i) For 1998, $367 (but not to exceed, in the case
of an area outside the 50 States and the District of
Columbia, 150 percent of the annual per capita rate
of payment for 1997 determined under section
1876(a)(1)(C) for the area).

- “(ii) For a succeeding year, the minimum amount
specified in this clause (or clause (i)) for the preceding
ear increased by the national r capita
edicare+Choice growth percentage, described in para-
graph (6)(A) for that succeeding year.
“(C) MINIMUM PERCENTAGE INCREASE.—

“(i) For 1998, 102 percent of the annual per capita
rate of payment for 1997 determined under section
1876(a)(1)(C) for the Medicare+Choice payment area.

“(ii) For a subsequent year, 102 percent of the
annual Medicare+Choice capitation rate under this
paragraph for the area for the previous year.

“(2) AREA-SPECIFIC AND NATIONAL PERCENTAGES.—For pur-
poses of paragraph (1)(A)—

“(A) for 1998, the ‘area-specific percentage’ is 90 per-
cent and the ‘national percentage’ is 10 percent,

“(B) for 1999, the ‘area-specific percentage’ is 82 per-
cent and the ‘national percentage’ is 18 percent,

“(C) for 2000, the ‘area-specific percentage’ is 74 per-
cent and the ‘national percentage’ is 26 percent,



111 STAT. 302

PUBLIC LAW 105-33—AUG. 5, 1997

“D) for 2001, the ‘area-specific percentage’ is 66 per-
cent and the ‘national percentage’ is 34 percent,

“(E) for 2002, the ‘area-specific percentage’ is 58 per-
cent and the ‘national percentage’ is 42 percent, and

“(F) for a year after 2002, the ‘area-specific percentage’
is 50 percent and the ‘national percentage’ is 50 percent.
“(3) ANNUAL AREA-SPECIFIC MEDICARE+CHOICE CAPITATION

RATE.—

“(A) IN GENERAL.—For purposes of paragraph (1)(A),
subé'fct to subparagraph (B), the annual area~58eciﬁc
Medicare+Choice capitation rate for a Medicare+Choice
payment area—

“(i) for 1998 is, subject to subparagraph (D), the
annual per capita rate o gayment for 1997 determined
under section 1876(a)(1)(C) for the area, increased by
the national per capita Medicare+Choice growth
percentage for 1998 (described in paragraph (6)(A));
or

“(ii) for a subsequent year is the annual area-
specific Medicare+Choice capitation rate for the pre-
vious year determined under this paragraph for the
area, increased by the national per capita
Medicare+Choice growth percentage for such subse-
quent year.

“(B) REMOVAL OF MEDICAL EDUCATION FROM CALCULA-
TION OF ADJUSTED AVERAGE PER CAPITA COST.—

“(i) IN GENERAL.—In determining the area-specific
Medicare+Choice capitation rate under subparagraph
(A) for a year (beginning with 1998), the annual per
capita rate of payment for 1997 determined under sec-
tion 1876(a)(1)(C) shall be adjusted to exclude from
the rate the applicable percent (specified in clause
(ii)) of the payment adjustments described in subpara-
graph (C).

“(ii) APPLICABLE PERCENT.—For purposes of clause
(i), the applicable percent for—

“(I) 1998 is 20 percent,

“(IT) 1999 is 40 percent,

“(I1T) 2000 is 60 percent,

“(IV) 2001 is 80 percent, and

“(V) a succeeding year is 100 percent.

“(C) PAYMENT ADJUSTMENT.—

“(i) IN GENERAL.—Subject to clause (ii), the pay-
ment adjustments described in this subparagraph are
payment adjustments which the Secretary estimates
were payable during 1997—

“(I) for the indirect costs of medical education
under section 1886(d)(5)(B), and
“(II) for direct graduate medical education

costs under section 1886(h).

“(ii) TREATMENT OF PAYMENTS COVERED UNDER
STATE HOSPITAL REIMBURSEMENT SYSTEM.—To the
extent that the Secretary estimates that an annual
per capita rate of payment for 1997 described in clause
(i) reflects payments to hospitals reimbursed under
section 1814(b)(8), the Secretary shall estimate a pay-
ment adjustment that is comparable to the payment
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adjustment that would have been made under clause

(i) if the hospitals had not been reimbursed under

such section.

“(D) TREATMENT OF AREAS WITH HIGHLY VARIABLE PAY-
MENT RATES.—In the case of a Medicare+Choice payment
area for which the annual per capita rate of payment
determined under section 1876(a)(1)(C) for 1997 varies by
more than 20 percent from such rate for 1996, for purposes
of this subsection the Secretary may substitute for such
rate for 1997 a rate that is more representative of the
costs of the enrollees in the area.

“(4) INPUT-PRICE-ADJUSTED ANNUAL NATIONAL
MEDICARE+CHOICE CAPITATION RATE.—

“(A) IN GENERAL.—For purposes of paragraph (1)(A),
the input-price-adjusted annual national Medicare+Choice
capitation rate for a Medicare+Choice payment area for
a year is equal to the sum, for all the types of medicare
services (as classified by the Secretary), of the product
(for each such type of service) of—

“i) the national standardized annual
Medicare+Choice capitation rate (determined under
subparagraph (B)) for the year,

“(ii) the proportion of such rate for the year which
is attributable to such type of services, and

“(iii) an index that reflects (for that year and that
type of services) the relative input price of such services
in the area compared to the national average input
price of such services.

In applying clause (iii), the Secretary may, subject to
subparagraph (C), apply those indices under this title that
are used in applying (or updating) national payment rates
for specific areas and localities.

“(B) NATIONAL STANDARDIZED ANNUAL
MEDICARE+CHOICE CAPITATION RATE.—In subparagraph
(A)i), the ‘national standardized annual Medicare+Choice
capitation rate’ for a year is equal to—

“(i) the sum (for Medicare+Choice payment
areas) of the product of—

“(I) the annual area-specific Medicare+Choice
capitation rate for that year for the area under
paragraph (3), and

(H}) the average number of medicare bene-
ficiaries residing in that area in the year, multi-
plied by the average of the risk factor weights
used to adjust payments under subsection (a)(1)(A)
for such beneficiaries in such area; divided by
“(ii) the sum of the products described in clause

(i)(II) for all areas for that year.

“(C) SPECIAL RULES FOR 1998.—In applying this para-
graph for 1998—

“(i) medicare services shall be divided into 2 types
of services: part A services and part B services;

“(ii) the proportions described in subparagraph
(A)(ii)—

“I) for part A services shall be the ratio
(expressed as a percentage) of the national averaige
annual per capita rate of payment for part A for
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1997 to the total national average annual per cap-
ita rate of payment for parts A and B for 1997,
and

“(IT) for part B services shall be 100 percent

minus the ratio described in subclause (I);

“(iii) for part A services, 70 percent of payments
attributable to such services shall be adjusted by the
index used under section 1886(d)(3)(E) to adjust pay-
ment rates for relative hospital wage levels for hos-
pitals located in the payment area involved;

“(iv) for part B services—

“(1) 66 percent of payments attributable to
such services shall be adjusted by the index of

the geographic area factors under section 1848(e)

used to adjust payment rates for physicians’ serv-

ices furnished in the payment area, and

“(IT) of the remaining 34 percent of the amount
of such payments, 40 percent shall be adjusted
by the index described in clause (iii); and

“K') the index values shall be computed based only
on the beneficiary population who are 65 years of age
or older and who are not determined to have end
stage renal disease.

The Secretary may continue to apply the rules described

in this subparagraph (or similar rules) for 1999.

“(5) PAYMENT ADJUSTMENT BUDGET NEUTRALITY FACTOR.—
Fogjfurposes of paragraph (1)(A), for each year, the Secretary
shall determine a budget neutrality adjustment factor so that
the aggregate of the payments under this part shall equal
the aggregate payments that would have been made under
this part if payment were based entirely on area-specific capita-
tion rates.

“(6) NATIONAL PER CAPITA MEDICARE+CHOICE GROWTH
PERCENTAGE DEFINED.—

“(A) IN GENERAL.—In this part, the ‘national per capita
Medicare+Choice growth percentage’ for a year is the
gercentage determined by the Secretary, by March 1st

efore the beginning of the year involved, to reflect the

Secretary’s estimate of the projected per capita rate of

growth in expenditures under this title for an individual

entitled to benefits under part A and enrolled under part

B, reduced by the number of percentage points specified

in subparagraph (B) for the year. Separate determinations

may be made for aged enrollees, disabled enrollees, and
enrollees with end-stage renal disease.

“(B) ADJUSTMENT.—The number of percentage points
specified in this subparagraph is—

“(i) for 1998, 0.8 percentage points,

“(ii) for 1999, 0.5 percentage points,

“(i11) for 2000, 0.5 percentage points,

“(iv) for 2001, 0.5 percentage points,

“(v) for 2002, 0.5 percentage points, and

“(vi) for a year after 2002, 0 percentage points.
“(C) ADJUSTMENT FOR OVER OR UNDER PROJECTION OF

NATIONAL PER CAPITA MEDICARE+CHOICE GROWTH PERCENT-

AGE.—Beginning with rates calculated for 1999, before

computing rates for a year as described in paragraph (1),
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the Secretary shall adjust all area-specific and national

Medicare+Choice capitation rates (and beginning in 2000,

the minimum amount) for the previous year for the dif-

ferences between the projections of the national per capita

Medicare+Choice growth percentage for that year and pre-

vious years and the current estimate of such percentage

for such years.

“(7) ADJUSTMENT FOR NATIONAL COVERAGE DETERMINA-
TIONS.—If the Secretary makes a determination with respect
to coverage under this title that the Secretary projects will
result in a sign.iﬂcant increase in the costs to Medicare+Choice
of providing benefits under contracts under this part (for peri-
ods after anlf' period described in section 1852(a§)(5)}, the Sec-
retary shall adjust appropriately the payments to such
organizations under this part.

“(d) MEDICARE+CHOICE PAYMENT AREA DEFINED.—

“(1) IN GENERAL.—In this part, except as provided in para-
graph (3), the term ‘Medicare+Choice payment area’ means
a county, or equivalent area specified by the Secretary.

“(2) RULE FOR ESRD BENEFICIARIES.—In the case of individ-
uals who are determined to have end stage renal disease,
the Medicare+Choice payment area shall be a State or such
other payment area as the Secretary specifies,

“(3) GEOGRAPHIC ADJUSTMENT.—

“(A) IN GENERAL.—Upon written request of the chief
executive officer of a State for a contract year (beginning
after 1998) made by not later than February 1 of the
previous year, the Secret shall make a geographic
adjustment to a Medicare+Choice payment area in the
State otherwise determined under paragraph (1)—

“i) to a single statewide Medicare+Choice payment

area,
“(ii) to the metropolitan based system described
in subparagraph (C), or
“(1ii) to consolidating into a single Medicare+Choice
payment area noncontiguous counties (or equivalent
areas described in aragraph (1)) within a State.
Such adjustment shallie effective for payments for months
beginning with January of the year following the year
in which the request is received.

“(B) BUDGET NEUTRALITY ADJUSTMENT.—In the case
of a State requesting an adjustment under this paragraph,
the Secretary s initially (and annually thereafter)
adjust the plz\ufment rates otherwise established under this

e

section for Medicare+Choice payment areas in the State
in a manner so that the egate of the gayments under
this section in the State not exceed the aggregate

payments that would have been made under this section
for Medicare+Choice payment areas in the State in the
absence of the adjustment under this paragraph.

“(C) METROPOLITAN BASED SYSTEM.-—ﬁr'he metropolitan
ba}:alecli1 system described in this subparagraph is one in
which—

“(i) all the portions of each metropolitan statistical
area in the State or in the case of a consolidated
metropolitan statistical area, all of the portions of each
primary metropolitan statistical area within the
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consolidated area within the State, are treated as a
single Medicare+Choice payment area, and
“(ii) all areas in the State that do not fall within

a metropolitan statistical area are treated as a single

Medicare+Choice payment area.

“D) AREAS.—In subparagraph (C), the terms ‘metro-
politan statistical area’, ‘consolidated metropolitan statis-
tical area’, and ‘primary metropolitan statistical area’ mean
any area designated as such by the Secretary of Commerce.

“(e) SPECIAL RULES FOR INDIVIDUALS ELECTING MSA PLANS.—

“(1) IN GENERAL.—If the amount of the Medicare+Choice
monthly MSA premium (as defined in section 1854(b)(2)(C))
for an MSA plan for a year is less than %2 of the annual
Medicare+Choice capitation rate applied under this section for
the area and year involved, the gecretary shall deposit an
amount equal to 100 percent of such difference in a
Medicare+Choice MSA established (and, if applicable, des-
ignated) by the individual under paragraph (2).

“(2) ESTABLISHMENT AND DESIGNATION OF
MEDICARE+CHOICE MEDICAL SAVINGS ACCOUNT AS REQUIREMENT
FOR PAYMENT OF CONTRIBUTION.—In the case of an individual
who has elected coverage under an MSA a.lrj)‘lan, no payment
shall be made under paragraph (1) on behalf of an individual
for a month unless the individual—

“(A) has established before the beginning of the month
(or by such other deadline as the Secretary may specify)
a Medicare+Choice MSA (as defined in section 138(b)(2)
of the Internal Revenue Code of 1986), and

“(B) if the individual has established more than one
such Medicare+Choice MSA, has designated one of such
accounts as the individual’s Medicare+Choice MSA for pur-
poses of this part.

Under rules under this section, such an individual may change

the designation of such account under subparagraph (B) for

purposes of this part.

“(3) LUMP-SUM DEPOSIT OF MEDICAL SAVINGS ACCOUNT CON-
TRIBUTION.—In the case of an individual electing an MSA plan
effective beginning with a month in a year, the amount of
the contribution to the Medicare+Choice MSA on behalf of
the individual for that month and all successive months in
the year shall be deposited during that first month. In the
case of a termination of such an election as of a month before
the end of a year, the Secretary shall provide for a procedure
for the recovery of deposits attributable to the remaining
months in the year.

“f) PAYMENTS FroM TruUST FUND.—The payment to a
Medicare+Choice organization under this section for individuals
enrolled under this part with the organization and payments to
a Medicare+Choice MSA under subsection (e)(1) shall be made
from the Federal Hospital Insurance Trust Fund and the Federal
Supplementary Medical Insurance Trust Fund in such proportion
as the Secretary determines reflects the relative weight that benefits
under part A and under part B represents of the actuarial value
of the total benefits under this title. Monthly anments otherwise
payable under this section for October 2000 shall be paid on the
first business day of such month. Monthly }ilayments otherwise
payable under this section for October 2001 shall be paid on the
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last business day of September 2001. Monthly payments otherwise
gayable under this section for October 2006 sﬁaﬂe paid on the
rst business day of October 2006.

“(g) SPECIAL RULE FOR CERTAIN INPATIENT HOSPITAL STAYS.—
In the case of an individual who is receiving inpatient hospital
services from a subsection (d) hospital (as defined in section
1886(d)(1)(B)) as of the effective date of the individual’'s—

“1) election under this part of a Medicare+Choice plan
offered by a Medicare+Choice organization—

“(A) payment for such services until the date of the
individual’s discharge shall be made under this title
through the Medicare+Choice plan or the original medicare
fee-for-service program option describ in section
1851(a)(1)(A) (as the case may be) elected before the elec-
tion with such organization,

“(B) the elected organization shall not be financially
responsible for payment for such services until the date
after the date of the individual’s discharge, and

“(C) the organization shall nonetheless be paid the
full amount otherwise payable to the organization under
this part; or
“(2) termination of election with respect to a

Medicare+Choice organization under this part—

“(A) the organization shall be financially responsible
for payment for such services after such date and until
the date of the individual’s discharge,

“(B) payment for such services during the stay shall
not be made under section 1886(d) or by any succeeding
Medicare+Choice organization, and

“(C) the terminated organization shall not receive any
gayment with respect to the individual under this part

uring the period the individual is not enrolled.

“(h) SPECIAL RULE FOR HOSPICE CARE.—

“(1) INFORMATION.—A contract under this part shall require
the Medicare+Choice organization to inform each individual
enrolled under this part with a Medicare+Choice plan offered
by the organization about the availability of hospice care if—

“EAJ a hospice program participating under this title
18 located within the organization’s service area; or

“(B) it is common practice to refer patients to hospice
programs outside such service area.

(2) PAYMENT.—If an individual who is enrolled with a
Medicare+Choice organization under this part makes an elec-
tion under section 1812(d)(1) to receive hospice care from a
particular hospice program—

“(A) l::ayment for the hospice care furnished to the
individual shall be made to the hospice program elected
by the individual by the Secretary;

“(B) payment for other services for which the individual
is eligible notwithstanding the individual’s election of hos-
pice care under section 1812(d)(1), including services not
related to the individual’s terminal illness, shall be made
by the Secretary to the Medicare+Choice organization or
the provider or supplier of the service instead of payments
calculated under sugsection (a); and

“(C) the Secretary shall continue to make monthly
payments to the Medicare+Choice organization in an
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amount equal to the value of the additional benefits
required under section 1854(f)(1)(A).

“PREMIUMS

42 USC 1395w- “SEC. 1854. (a) SUBMISSION OF PROPOSED PREMIUMS AND
24. RELATED INFORMATION.—

(1) IN GENERAL.—Not later than May 1 of each year, each
Medicare+Choice organization shall submit to the Secretary,
in a form and manner specified by the Secret and for each
Medicare+Choice plan for the service area in e\E%t:h it intends
to be offered in the following year—

“(A) the information described in paragraph (2), (3),
or (4) for the type of plan involved; and

“B) the enrollment capacity (if any) in relation to
the plan and area.

“(2) INFORMATION REQUIRED FOR COORDINATED CARE
PLANS.—For a Medicare+Choice plan described in section
1851(a)(2)(A), the information described in this paragraph is
as follows:

“(A) BASIC (AND ADDITIONAL) BENEFITS.—For benefits
described in 1852(a)(1)(A)—

“i) the adjusted community rate (as defined in
subsection (f)(3));

“(ii) the Medicare+Choice monthly basic bene-
ficiary premium (as defined in subsection (b)(2)(A));

“(iii) a description of deductibles, coinsurance, an
c:fayments applicable under the plan and the actuar-
ial value of such deductibles, coinsurance, and copay-
ments, described in subsection (e)(1)(A); and

“(iv) if regluired under subsection (f)(1), a descrip-
tion of the additional benefits to be provided pursuant
to such subsection and the value determined for such
pro osed benefits under such subsection.

(B) SUPPLEMENTAL BENEFITS.—For benefits described

in 1852(a)(3)—

“(i) the adjusted community rate (as defined in
subsection (f)(3));

“(i1) the Medicare+Choice monthly supplemental
beneficiary dpremium (as defined in subsection
(b)(2)(B)); an

“(iii) a description of deductibles, coinsurance, and
ooFayments applicable under the plan and the actuar-
ial value of such deductibles, coinsurance, and copay-
ments, described in subsection (e)(2).

“(3) REQUIREMENTS FOR MSA PLANS.—For an MSA plan
tqeﬁ;cribed, the information described in this paragraph is as
ollows:

“(A) BASIC (AND ADDITIONAL) BENEFITS.—For benefits
described in  1852(a)(1)XA), the amount of the
Medicare+Choice monthly MSA premium,

“(B) SUPPLEMENTAL BENEFITS.—For benefits described
in 1852(a)(3), the amount of the Medicare+Choice monthly
supplementary beneficiary premium.

“(4) REQUIREMENTS FOR PRIVATE FEE-FOR-SERVICE PLANS.—
For a Medicare+Choice plan described in section 1851(a)(2)(C)
for benefits described in 1852(a)(1)(A), the information
described in this paragraph is as follows:



PUBLIC LAW 105-33—AUG. 5, 1997 111 STAT. 309

“(A) BASIC (AND ADDITIONAL) BENEFITS.—For benefits
described in 1852(a)(1)(A)—

“(i) the adjusted community rate (as defined in
subsection (f)(3));

“(ii) the amount of the Medicare+Choice monthly
basic beneficiary premium;

“(iii) a description of the deductibles, coinsurance,
and copayments applicable under the plan, and the
actuarial value of such deductibles, coinsurance, and
copayments, as described in subsection (e)(4)(A); and

“(iv) if regjm‘red under subsection (f)(1), a descrip-
tion of the additional benefits to be provided pursuant
to such subsection and the value determined for such
proposed benefits under such subsection.

“(B) SUPPLEMENTAL BENEFITS.—For benefits described
in 1852(a)(3), the amount of the Medicare+Choice monthly
supplemental beneficiary premium (as defined in sub-
section (b)(2)(B)).

“(5) REVIEW.—

“(A) IN GENERAL.—Subject to subparagraph (B), the
Secretary shall review the adjusted community rates, the
amounts of the basic and supplemental premiums, and
values filed under this subsection and shall approve or
disapprove such rates, amounts, and value so submitted.

“(B) EXCEPTION.—The Secretary shall not review,
approve, or disapprove the amounts submitted under para-
g‘i-)aph (3) or subparagraphs (A)(ii) and (B) of paragraph

“(b) MONTHLY PREMIUM CHARGED.—
“(1) IN GENERAL.—

“(A) RULE FOR OTHER THAN MSA PLANS.—The monthly
amount of the premium charged to an individual enrolled
in a Medicare+Choice plan (other than an MSA plan)
offered by a Medicare+é)hoice organization shall be equal
to the sum of the Medicare+Choice monthly basic bene-
ficiary premium and the Medicare+Choice monthly supple-
mentary beneficiary premium (if any).

“B) MSA pLANS.—The monthly amount of the pre-
mium charged to an individual enrolled in an MSA plan
offered by a Medicare+Choice organization shall be equal
to the Medicare+Choice monthly supplemental beneficiary
premium (if any).

“(2) PREMIUM TERMINOLOGY DEFINED.—For purposes of this
part:

“(A) THE MEDICARE+CHOICE MONTHLY BASIC BENE-
FICIARY PREMIUM.—The term ‘Medicare+Choice monthly
basic beneficiary premium’ means, with respect to a
Medicare+Choice plan, the amount authorized to be
charged under subsection (e)(1) for the plan, or, in the
case of a Medicare+Choice private fee-for-service plan, the
amount filed under subsection (a)(4)(A)(ii).

“(B) MEDICARE+CHOICE MONTHLY SUPPLEMENTAL BENE-
FICIARY PREMIUM.—The term ‘Medicare+Choice monthly
supplemental beneﬁciariv premium’ means, with respect
to a Medicare+Choice plan, the amount authorized to be
charged under subsection (e)(2) for the plan or, in the
case of a MSA plan or Medicare+Choice private fee-for-



111 STAT. 310 PUBLIC LAW 105-33—AUG. 5, 1997

service plan, the amount filed under paragraph (3)(B) or

(4)(B) of subsection (a).

“(C) MEDICARE+CHOICE MONTHLY MSA PREMIUM.—The
term ‘Medicare+Choice monthly MSA premium’ means,
with respect to a Medicare+Choice plan, the amount of
such premium filed under subsection (a)(3)(A) for the plan.

“(c) UNIFORM PREMIUM.—The Medicare+Choice monthly basic
and supplemental beneficiary premium, the Medicare+Choice
monthly MSA premium charged under subsection (b) of a

. Medicare+Choice organization under this part may not vary among
individuals enrolled in the plan.

“(d) TERMS AND CONDITIONS OF IMPOSING PrREMIUMS.—Each
Medicare+Choice organization shall permit the payment of
Medicare+Choice monthly basic and supplemental beneficiary pre-
miums on a monthly basis, may terminate election of individuals
for a Medicare+Choice plan for failure to make premium payments
only in accordance with section 1851(g)(3)(B)(i), and may not provide
for cash or other monetary rebates as an inducement for enrollment
or otherwise.

“(e) LIMITATION ON ENROLLEE LIABILITY.—

“(1) FOR BASIC AND ADDITIONAL BENEFITS.—In no event
may—

“(A) the Medicare+Choice monthly basic beneficiary
premium (multiplied by 12) and the actuarial value of
the deductibles, coinsurance, and copayments applicable
on average to individuals enrolled under this part with
a Medicare+Choice plan described in section 1851(a)}(2)(A)
of an organization with respect to required benefits
described in section 1852(a)(1)(A) and additional benefits
(if any) required under subsection (f)(1)(A) for a year,
exceed

“(B) the actuarial value of the deductibles, coinsurance,
and copayments that would be applicable on average to
individuals entitled to benefits under part A and enrolled
under part B if they were not members of a
Medicare+Choice organization for the year.

“(2) FOR SUPPLEMENTAL BENEFITS.—If the Medicare+Choice
organization provides to its members enrolled under this part
in a Medicare+Choice plan described in section 1851(a)(2)(A)
with respect to supplemental benefits described in section
1852(a)(3), the sum of the Medicare+Choice monthly supple-
mental beneficiary premium (multiplied by 12) charged and
the actuarial value of its deductibles, coinsurance, and copay-
ments charged with respect to such benefits may not exceed
the adjusted community rate for such benefits (as defined in
subsection (f)(3)).

“(3) DETERMINATION ON OTHER BASIS.—If the Secretary
determines that adequate data are not available to determine
the actuarial value under paragraph (1)(A) or (2), the Secretary
may determine such amount with respect to all individuals
in same geographic area, the State, or in the United States,
eligible to enroll in the Medicare+Choice plan involved under
this part or on the basis of other appropriate data.

“(4) SPECIAL RULE FOR PRIVATE FEE-FOR-SERVICE PLANS,—
With respect to a Medicare+Choice private fee-for-service plan
(other than a plan that is an MSA plan), in no event may—
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“(A) the actuarial value of the deductibles, coinsurance,
and c?ayments applicable on average to individuals
enrolled under this part with such a plan of an organization
with respect to required benefits described in section
1852(3)(151 exceed

“(B) the actuarial value of the deductibles, coinsurance,
and copayments that would be applicable on average to
individuals entitled to benefits under part A and enrolled
under part B if they were not members of a
Medicare+Choice organization for the year.

“(f) REQUIREMENT FOR ADDITIONAL BENEFITS. —
“(1) REQUIREMENT.—

“(A) IN GENERAL.—Each Medicare+Choice organization
(in relation to a Medicare+Choice plan, other than an MSA
plan, it offers) shall provide that if there is an excess
amount (as defined in subparagraph (B)) for the plan for
a contract year, subject to the succeeding provisions of
this subsection, the orEanization shall provide to individ-
uals such additional benefits (as the organization may
specify) in a value which the Secretary determines is at
least equal to the adjusted excess amount (as defined in
subparagraph (C)).

“(B)EIEXCESS AMOUNT.—For purposes of this qara graph,
the ‘excess amount’, for an organization for a plan, is the
amount (if any) by which—

“(i) the average of the capitation payments made
to the organization under section 1853 for the plan
at the beginning of contract year, exceeds

“(ii) the actuarial value of the required benefits
described in section 1852(a)(1)XA) under the plan for
individuals under this part, as determined based upon
an adjusted community rate described in paragraph
(3) (as reduced for the actuarial value of the coinsur-
%r;ce copayments, and deductibles under parts A and

“(C) ADJUSTED EXCESS AMOUNT.—For purposes of this
paragraph, the ‘adjusted excess amount’, for an organiza-
tion for a plan, is the excess amount reduced to reflect
any amount withheld and reserved for the organization
for the year under paragraph (2).

“(D) UNIFORM APPLICATION.—This aragraph shall be
applied uniformly for all enrollees for a

“(E) CoNsTRUCTION.—Nothing in subaectaon shall
be construed as preventing a Med1care+Chmce organization
from providing supplemental benefits (described in section
1852(a)(8)) that are in addition to the health care benefits
otherwise required to be provided under this para%-aph
t?tlsd from imposing a premium for such supplemental bene-
“(2) STABILIZATION FUND.—A Medicare+Choice organization

may provide that a part of the value of an excess amount
described in paragraph (1) be withheld and reserved in the
Federal Hospital Insurance Trust Fund and in the Federal
Supplementargeiflredlcal Insurance Trust Fund (in such propor-
tions as the etary determines to be appropriate) by the
Secretary for subsequent annual contract periods, to the extent
required to stabilize and prevent undue fluctuations in the
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additional benefits offered in those subsequent periods by the
organization in accordance with such paragraph. Any of such
vﬁue of the amount reserved which is not provided as addi-
tional benefits described in qaragraph (1)A) to individuals
electing the Medicare+Choice plan of the organization in accord-
ance with such paragraph prior to the end of such periods,
shall revert for the use of such trust funds.

“(3) ADJUSTED COMMUNITY RATE.—For purposes of this sub-
section, subject to paragraph (4), the term ‘adjusted community
rate’ for a service or services means, at the election of a
Medicare+Choice organization, either—

“(A) the rate of payment for that service or services
which the Secretary annually determines would apply to
an individual electing a Medicare+Choice plan under this
part if the rate of payment were determined under a
‘community rating system’ (as defined in section 1302(8)
?{fj )t)he Public Health Service Act, other than subparagraph

, or

“(B) such portion of the weighted aggregate premium,
which the Secretary annually estimates would apply to
such an individual, as the Secretary annually estimates
is attributable to that service or services,

but adjusted for differences between the utilization characteris-
tics of the individuals electing coverage under this part and
the utilization characteristics of the other enrollees with the
plan (or, if the Secretary finds that adequate data are not
available to adjust for those differences, the differences between
the utilization characteristics of individuals selecting other
Medicare+Choice coverage, or Medicare+Choice eligible individ-
uals in the area, in the State, or in the United States, eligible
to elect Medicare+Choice coverage under this part and the
utilization characteristics of the rest of the population in the
area, in the State, or in the United States, respectively).

“(4) DETERMINATION BASED ON INSUFFICIENT DATA.—For
purposes of this subsection, if the Secretary finds that there
is insufficient enrollment experience to determine an average
of the capitation payments to be made under this part at
the beginning of a contract period or to determine (in the
case of a newly operated provider-?onsored organization or
other new organization) the adjusted community rate for the
organization, the Secretary may determine such an average

on the enrollment experience of other contracts entered
into under this part and may determine such a rate using
data in the general commercial marketplace.
“(g) PROHIBITION OF STATE IMPOSITION OF PREMIUM TAXES.—

No State may impose a premium tax or similar tax with respect
to payments to Medicare+Choice organizations under section 1853.

“ORGANIZATIONAL AND FINANCIAL REQUIREMENTS FOR

42 UsSC
1395w-25.

MEDICARE+CHOICE ORGANIZATIONS; PROVIDER-SPONSORED ORGANI-
ZATIONS

“SEC. 1855. (a) ORGANIZED AND LICENSED UNDER STATE LAW.—

“(1) IN GENERAL.—Subject to paragraphs (2) and (3), a
Medicare+Choice organization shall be organized and licensed
under State law as a risk-bearing entity eligible to offer health
insurance or health benefits coverage in each State in which
it offers a Medicare+Choice plan.
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“(2) SPECIAL EXCEPTION FOR PROVIDER-SPONSORED
ORGANIZATIONS.—

“(A) IN GENERAL.—In the case of a provider-sponsored
organization that seeks to offer a Medicare+Choice plan
in a State, the Secretary shall waive the requirement of
paragraph (1) that the organization be licensed in that
State if—

“(i) the organization files an application for such
waiver with the Secretary by not later than November
1, 2002, and

“Gi) the Secretary determines, based on the
application and other evidence presented to the Sec-
retary, that any of the grounds for approval of the
application described in subparagraph (]5)}, (C), or (D)
has been met.

“(B) FAILURE TO ACT ON LICENSURE APPLICATION ON
A TIMELY BASIS.—The ground for approval of such a waiver
application described in this subparagraph is that the State
has failed to complete action on a licensing application
of the organization within 90 days of the date of the State’s
receipt of a substantially complete application. No period
before the date of the enactment of this section shall be
included in determining such 90-day period.

“(C) DENIAL OF APPLICATION BASED ON DISCRIMINATORY
TREATMENT.—The ground for approval of such a waiver
application described in this subparagraph is that the State
has denied such a licensing application and—

“(i) the standards or review process imposed by
the State as a condition of approval of the license
imposes any material requirements, procedures, or
standards (other than solvency requirements) to such
organizations that are not generally applicable to other
entities engaged in a substantially similar business,

“(ii) the State requires the organization, as a condi-
tion of licensure, to offer any product or plan other
than a Medicare+Choice plan.

‘(D) DENIAL OF APPLICATION BASED ON APPLICATION
OF SOLVENCY REQUIREMENTS.—With respect to waiver
applications filed on or after the date of publication of
solvency standards under section 1856(a), the ground for
apgroval of such a waiver apﬂlication described in this
subparagraph is that the State has denied such a licensing
application based (in whole or in part) on the organization’s
failure to meet applicable solvency requirements and—

“(i) suc]l': requirements are not the same as the
solvency standards established under section 1856(a);
or

“(ii) the State has imposed as a condition of
approval of the license documentation or information
requirements relating to solvency or other material
requirements, procedures, or standards relating to sol-
vency that are different from the requirements, proce-
dures, and standards applied by the Secretary under
subsection (d)(2).

For purposes of this paragraph, the term ‘solvency require-
ments’ means requirements relating to solvency and other
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matters covered under the standards established under
section 1856(a).

“(E) TREATMENT OF WAIVER.—In the case of a waiver
granted under this paragraph for a provider-sponsored
organization with respect to a State—

“(i) LIMITATION TO STATE.—The waiver shall be
effective only with respect to that State and does not
apply to any other State.

“(ii) LIMITATION TO 36-MONTH PERIOD.—The waiver
shall be effective only for a 36-month period and may
not be renewed.

“(1ii) CONDITIONED ON COMPLIANCE WITH
CONSUMER PROTECTION AND QUALITY STANDARDS.—The
continuation of the waiver is conditioned upon the
organization’s compliance with the requirements
described in subparagraph (G).

“(iv) PREEMPTION OF STATE LAW.—Any provisions
of law of that State which relate to the licensing of
the organization and which prohibit the organization
from providing coverage pursuant to a contract under
this part shall be superseded.

“(F) PROMPT ACTION ON APPLICATION.—The Secretary
shall grant or deny such a waiver application within 60
days after the date the Secretary determines that a
substantially complete waiver application has been filed.
Nothing in this section shall be construed as preventing
an orgamzatlon which has had such a waiver application
denied from submitting a subsequent waiver application.

“(G) APPLICATION AND ENFORCEMENT OF STATE
CONSUMER PROTECTION AND QUALITY STANDARDS.—

“i) IN GENERAL.—A waiver granted under this
paragraph to an organization with respect to licensing
under State law is conditioned upon the organization’s
compliance with all consumer protection and quality
standards insofar as such standards—

“(I) would apply in the State to the organiza-
tion if it were licensed under State law;
“(II) are generally applicable to other

Medicare+Choice organizations and plans in the

State; and

“(I11) are consistent with the standards estab-
lished under this part.

Such standards not include any standard pre-

empted under section 1856(b)3)(B).

“(ii) INCORPORATION INTO CONTRACT.—In the case
of such a waiver iranted to an organization with
respect to a State, the Secretary shall incorporate the
requirement that the organization (and
Medicare+Choice plans it offers) comply with standards
under clause (i) as part of the contract between the
Secretary and the organization under section 1857.

“(ii1) ENFORCEMENT.—In the case of such a waiver
granted to an organization with respect to a State,
the Secretary may enter into an agreement with the
State under which the State agrees to provide for
monitoring and enforcement activities with respect to
compliance of such an organization and its
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Medicare+Choice plans with such standards. Such
monitoring and enforcement shall be conducted by the
State in the same manner as the State enforces such
standards with respect to other Medicare+Choice
organizations and plans, without discrimination based
on the type of organization to which the standards
apply. Such an agreement shall specify or establish
mechanisms by which compliance activities are under-
taken, while not lengthening the time required to
rewew a.nd process applications for waivers under this

(H) %EPOR’I‘ —By not later than December 31, 2001,
the Secretary shall submit to the Committee on Ways
and Means and the Committee on Commerce of the House
of Representatives and the Committee on Finance of the
Senate a report re whether the waiver process
under this para, sho d be continued after December
31, 2002. In m g such recommendation, the Secretary
shall consider, among other factors, the impact of such
process on beneficiaries and on the long-term solvency of
the program under this title.

“(3) LICENSURE DOES NOT SUBSTITUTE FOR OR CONSTITUTE
CERTIFICATION.—The fact that an organization is licensed in
accordance with paragraph (1) does not deem the organization
to meet other requirements imposed under this part.

“(b) ASSUMPTION OF L  FINaNCIAL  Risk.—The
Medicare+Choice organization shall assume full financial risk on
a prospective basis for the provision of the health care services
for which benefits are required to be provided under section
1852(a)(1), except that the organization—

“(1) may obtain insurance or make other arrangements
for the cost of providing to any enrolled member such services
the aggregate value of which exceeds such aggregate level
as the Secretary specifies from time to time,

“(2) may obtain insurance or make other arrangements
for the cost of such services provided to its enrolled members
other than through the organization because medical necessit
required their provision before they could be secured througl
the organization,

“(3) may obtain insurance or make other arrangements
for not more than 90 percent of the amount by which its
costs for any of its fiscal years exceed 115 percent of its income
for such fiscal year, and

“(4) may make arrangements with physicians or other
health care professionals, health care institutions, or any com-
bination of such individuals or institutions to assume all or
part of the financial risk on a prospective basis for the provision
of basic health services by the physicians or other health profes-
sionals or through the institutions.

“(c) CERTIFICATION OF PROVISION AGAINST RISK OF INSOLVENCY
FOR UNLICENSED PSOs.—

“(1) IN GENERAL.—Each Medicare+Choice organization that
is a provider-sponsored organization, that is not licensed by
a State under subsection (a), and for which a waiver application
has been approved under subsection (a)(2), shall meet standards
eatablishecf under section 1856(a) relating to the financial sol-
vency and capital adequacy of the organization.
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“(2) CERTIFICATION PROCESS FOR SOLVENCY STANDARDS FOR
ps0s.—The Secretary shall establish a process for the receipt
and approval of applications of a provider-sponsored organiza-
tion described in paragraph (1) for certification (and periodic
recertification) of the organization as meeting such solvency
standards. Under such process, the Secretary shall act upon
such a certification application not later than 60 days after
the date the application has been received.

“(d) PROVIDER-SPONSORED ORGANIZATION DEFINED.—

“(1) IN GENERAL.—In this part, the term ‘provider-spon-
sored organization’ means a public or private entity—

“(A) that is established or organized, and operated,
by a health care provider, or group of affiliated health
care providers,

“(B) that provides a substantial proportion (as defined
by the Secretary in accordance with paragraph (2)) of the
health care items and services under the contract under
this part directly through the provider or affiliated group
of providers, and

“(C) with respect to which the affiliated providers
share, directly or indirectly, substantial financial risk with
respect to the provision of such items and services and
have at least a majority financial interest in the entity.
“(2) SUBSTANTIAL PROPORTION.—In defining what is a

‘substantial proportion’ for purposes of paragraph (1)B), the
Secretary—

“(A) shall take into account the need for such an
organization to assume responsibility for providing—

“(i) significantly more than the majority of the
items and services under the contract under this sec-
tion through its own affiliated providers; and

“(ii) most of the remainder of the items and serv-
ices under the contract through providers with which
the organization has an agreement to provide such
items and services,

in order to assure financial stability and to address the

practical considerations involved in integrating the delivery

of a wide range of service providers;

“(B) shall take into account the need for such an
organization to provide a limited proportion of the items
and services under the contract through providers that
are neither affiliated with nor have an agreement with
the organization; and

“C) may allow for variation in the definition of
substantial proportion among such organizations based on
relevant differences among the organizations, such as their
location in an urban or rural area.

“(3) AFFILIATION.—For purposes of this subsection, a pro-
vider is ‘affiliated” with another provider if, through contract,
ownership, or otherwise—

“(A) one provider, directly or indirectly, controls, is
controlled by, or is under common control with the other,

“(B) both providers are part of a controlled group of .
corporations under section 1563 of the Internal Revenue
Code of 1986,
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“(C) each provider is a participant in a lawful combina-
tion under which each provider shares substantial financial
risk in connection with the organization’s operations, or

“(D) both providers are part of an affiliated service
group under section 414 of such Code.

(4) CoNTROL.—For purposes of paragraph (3), control is
presumed to exist if one party, directly or indirectly, owns,
controls, or holds the power to vote, or proxies for, not less
than 51 percent of the voting rights or governance rights of
another.

“(5) HEALTH CARE PROVIDER DEFINED.—In this subsection,
the term ‘health care provider’ means—

“(A) any individual who is engaged in the delivery
of health care services in a State and who is required
by State law or regulation to be licensed or certified by
the State to engage in the delivery of such services in
the State, and

“(B) any entity that is engaged in the delivery of health
care services in a State and that, if it is required by
State law or regulation to be licensed or certified by the
State to engage in the delivery of such services in the
State, is so licensed.

“(6) REGULATIONS.—The Secretary shall issue regulations
to carry out this subsection.

“ESTABLISHMENT OF STANDARDS

“SEc. 1856. (a) ESTABLISHMENT OF SOLVENCY STANDARDS FOR 42 USC
PROVIDER-SPONSORED ORGANIZATIONS.— 1395w-26.
“(1) ESTABLISHMENT.—

“(A) IN GENERAL.—The Secretary shall establish, on
an expedited basis and using a negotiated rulemaking proc-
ess under subchapter III of chapter 5 of title 5, United
States Code, standards described in section 1855(c)(1)
(relating to the financial solvency and capital adequacy
of the organization) that entities must meet to qualify
as provider-sponsored organizations under this part.

“B) FACTORS TO CONSIDER FOR SOLVENCY STAND-
ARDS.—In establishing solvency standards under subpara-
graph (A) for provider-sponsored organizations, the Sec-
retary shall consult with interested parties and shall take
into account—

“(i) the delivery system assets of such an organiza-
tion and ability of such an organization to provide
services directly to enrollees through affiliated provid-
ers,

“(ii) alternative means of protecting against insol-
vency, including reinsurance, unrestricted surplus, let-
ters of credit, guarantees, organizational insurance cov-
erage, partnerships with other licensed entities, and
valuation attributable to the ability of such an
organization to meet its service obligations through
direct delivery of care, and

“(iii) any standards developed by the National
Association of Insurance Commissioners specifically for
risk-based health care delivery organizations.

“(C) ENROLLEE PROTECTION AGAINST INSOLVENCY.—
Such standards shall include provisions to prevent enrollees
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from being held liable to any person or entity for the

Medicare+Choice organization's debts in the event of the

organization’s insolvency.

“(2) PUBLICATION OF NOTICE.—In carrying out the rule-
making process under this subsection, the Secretary, after con-
sultation with the National Association of Insurance Commis-
sioners, the American Academy of Actuaries, organizations rep-
resentative of medicare beneficiaries, and other interested par-
ties, shall publish the notice provided for under section 564(a)
of title 5, United States Code, by not later than 45 days after
the date of the enactment of this section.

“(3) TARGET DATE FOR PUBLICATION OF RULE.—As part of
the notice under paragraph (2), and for purposes of this sub-
section, the ‘target date for publication’ (referred to in section
564(a)(5) of such title) shall be April 1, 1998.

“(4) ABBREVIATED PERIOD FOR SUBMISSION OF COMMENTS.—
In applying section 564(c) of such title under this subsection,
‘15 days’ shall be substituted for ‘30 days’.

“(5) APPOINTMENT OF NEGOTIATED RULEMAKING COMMITTEE
AND FACILITATOR.—The Secretary shall provide for—

“(A) the appointment of a negotiated rulemaking
committee under section 565(a) of such title by not later
than 30 days after the end of the comment period provided
for under section 564(c) of such title (as shortened under
paragraph (4)), and

“(B) the nomination of a facilitator under section 566(c)
of such title by not later than 10 days after the date
of appointment of the committee.

“(6) PRELIMINARY COMMITTEE REPORT.—The mnegotiated
rulemaking committee appointed under paragraph (5) shall
report to the Secretary, by not later than January 1, 1998,
regarding the committee’s progress on achieving a consensus
with regard to the rulemaking proceeding and whether such
consensus is likely to occur before 1 month before the target
date for publication of the rule. If the committee reports that
the committee has failed to make significant progress towards
such consensus or is unlikely to reach such consensus by the
target date, the Secretary may terminate such process and
provide for the publication of a rule under this subsection
through such other methods as the Secretary may provide.

“(7) FINAL COMMITTEE REPORT.—If the committee iz not
terminated under paragraph (6), the rulemaking committee
shall submit a report containing a propoesed rule by not later
than 1 month before the target date of publication.

“(8) INTERIM, FINAL EFFECT.—The Secretary shall publish
a rule under this subsection in the Federal Register by not
later than the target date of publication. Such rule shall be
effective and final immediately on an interim basis, but is
subject to change and revision after public notice and oppor-
tunity for a period (of not less than 60 days) for public comment.
In connection with such rule, the Secret shall specify the
process for the timely review and approval of applications of
entities to be certified as provider-sponsored organizations
pursuant to such rules and consistent with this subsection.

“(9) PUBLICATION OF RULE AFTER PUBLIC COMMENT.—The
Secretary shall provide for consideration of such comments
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and republication of such rule by not later than 1 year after
the target date of publication.
“(b) ESTABLISHMENT OF OTHER STANDARDS.—

“(1) IN GENERAL.—The Secretary shall establish by regula-
tion other standards (not described in subsection (a)) for
Medicare+Choice organizations and plans consistent with, and
to carry out, this part. The Secretary shall publish such regula- Publication.
tions by June 1, 1998. In order to carry out this requirement
in a timely manner, the Secretary may promulgate regulations
that take effect on an interim basis, afEer notice and pending
opportunity for public comment.

“(2) USE OF CURRENT STANDARDS.—Consistent with the
requirements of this part, standards established under this
subsection shall be based on standards established under sec-
tion 1876 to carry out analogous provisions of such section.

“(3) RELATION TO STATE LAWS.—

“(A) IN GENERAL.—The standards established under
this subsection shall supersede any State law or regulation
(including standards described in subparagraph (B)) with
respect to Medicare+Choice plans which are offered by
Medicare+Choice organizations under this part to the
extent such law or regulation is inconsistent with such
standards.

“(B) STANDARDS SPECIFICALLY SUPERSEDED.—State
standards relating to the following are superseded under
this paragragl;:

“(1) Benefit requirements.

“(ii) Requirements relating to inclusion or treat-
ment of providers.

“(iii) Coverage determinations (including related
appeals and grievance processes).

“CONTRACTS WITH MEDICARE+CHOICE ORGANIZATIONS

“Sec. 1857. (a) IN GENERAL.—The Secretary shall not permit 42UsC
the election under section 1851 of a Medicare+Choice plan offered 1395w-27.
by a Medicare+Choice organization under this part, and no payment
shall be made under section 1853 to an organization, unless the
Secretary has entered into a contract under this section with the
organization with respect to the offering of such plan. Such a
contract with an organization may cover more than 1
Medicare+Choice plan. Such contract shall provide that the
organization agrees to comply with the applicable requirements
and standards of this part and the terms and conditions of payment
as provided for in this part.

“(b) MINIMUM ENROLLMENT REQUIREMENTS.—

“(1) IN GENERAL—Subject to paragraph (2), the Secretary

may not enter into a contract under this section with a

Medicare+Choice organization unless the organization has—

“(A) at least 5,000 individuals (or 1,500 individuals
in the case of an organization that is a provider-sponsored
organization) who are receiving health benefits through
the organization, or

“(%E;n;t least 1,500 individuals (or 500 individuals in
the case of an organization that is a provider-sponsored
organization) who are receiving health benefits through
the organization if the organization primarily serves
individuals residing outside of urbanized areas.
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“{2) APPLICATION TO MSA PLANS.—In applying paragraph
(1) in the case of a Medicare+Choice organization that is offer-
ing an MSA plan, paragraph (1) shall be applied by substituting
covered lives for individuals.

“(8) ALLOWING TRANSITION.—The Secretary may waive the
requirement of paragraph (1) during the first 3 contract years
with respect to an organization.

“(c) CONTRACT PERIOD AND EFFECTIVENESS.—

“(1) PEriOoD.—Each contract under this section shall be
for a term of at least 1 year, as determined by the Secretary,
and may be made automatically renewable from term to term
in the absence of notice by either party of intention to terminate
at the end of the current term.

“(2) TERMINATION AUTHORITY.—In accordance with proce-
dures established under subsection (h), the Secretary may at
any time terminate any such contract if the Secretary deter-
mines that the organization—

“(A) has failed substantially to carry out the contract;

“(B) is carrying out the contract in a manner inconsist-
ent with the efficient and effective administration of this
part; or

“(C) no longer substantially meets the applicable condi-
tions of this part.

“(3) EFFECTIVE DATE OF CONTRACTS.—The effective date
of any contract executed pursuant to this section shall be speci-
fied in the contract, except that in no case shall a contract
under this section which provides for coverage under an MSA
plan be effective before January 1999 with respect to such
coverage.

“(4) PREVIOUS TERMINATIONS.—The Secretary may not
enter into a contract with a Medicare+Choice organization if
a previous contract with that organization under this section
was terminated at the request of the organization within the
preceding 5-year period, except in circumstances which warrant
special consideration, as determined by the Secretary.

“(5) CONTRACTING AUTHORITY.—The authority vested in the
Secretary by this part may be performed without regard to
such provisions of law or regulations relating to the making,
performance, amendment, or modification of contracts of the
United States as the Secretary may determine to be inconsist-
ent with the furtherance of the purpose of this title.

“(d) PROTECTIONS AGAINST FRAUD AND BENEFICIARY PROTEC-

TIONS.—

“(1) PERIODIC AUDITING.—The Secretary shall provide for
the annual auditing of the financial records (including data
relating to medicare utilization, costs, and computation of the
adjusted community rate) of at least one-third of the
Medicare+Choice organizations offering Medicare+Choice plans
under this part. The Comptroller General shall monitor audit-
ing activities conducted under this subsection.

“(2) INSPECTION AND AUDIT.—Each contract under this sec-
tion shall provide that the Secretary, or any person or organiza-
tion designated by the Secretary—

“(A) 8 have the right to inspect or otherwise evalu-
ate (i) the quality, appropriateness, and timeliness of serv-
ices performed under the contract, and (ii) the facilities
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of the organization when there is reasonable evidence of
some need for such inspection, and

“(B) shall have tﬂe right to audit and inspect any
books and records of the Medicare+Choice organization
that pertain (i) to the ability of the organization to bear
the risk of potential financial losses, or (ii) to services
performed or determinations of amounts payable under
the contract.

“(3) ENROLLEE NOTICE AT TIME OF TERMINATION.—Each
contract under this section shall require the organization to
provide (and pay for) written notice in advance of the contract’s
termination, as well as a description of alternatives for obtain-
ing benefits under this title, to each individual enrolled with
the organization under this part.

“(4) DISCLOSURE.— Reports.

“(A) IN GENERAL.—Each Medicare+Choice organization
shall, in accordance with regulations of the Secretary,
report to the Secretary financial information which shall
include the following:

“(i) Such information as the Secretary may require
demonstrating that the organization has a fiscally
sound operation.

“(ii) A copy of the report, if any, filed with the
Health Care Financing Administration containing the
information required to be reported under section 1124
by disclosing entities.

“(iii) A description of transactions, as specified by
the Secretary, between the organization and a party
in interest. Such transactions shall include—

“(I) any sale or exchange, or leasing of any
property between the organization and a party
1n interest;

“I1) any furnishing for consideration of goods,
services (including management services), or facili-
ties between the organization and a party in
interest, but not incluﬁg salaries paid to employ-
ees for services provided in the normal course of
their employment and health services provided to
members by hospitals and other providers and by
staff, medical group (or groups), individual practice
association (or associations), or any combination
thereof; and

“(III) any lending of money or other extension
of credit between an organization and a party in
interest.

The Secretary may require that information reported

respecting an organization which controls, is controllped by,

or is under common control with, another entity be in
the form of a consolidated financial statement for the
organization and such entity.

“(B) PARTY IN INTEREST DEFINED.—For the purposes
of this paragraph, the term ‘party in interest’ means—

“(i) any director, officer, partner, or employee
responsible for management or administration of a
Medicare+Choice organization, any person who is
directly or indirectly the beneficial owner of more than
5 percent of the equity of the organization, any person
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who is the beneficial owner of a mortgage, deed of

trust, note, or other interest secured by, and valuing

more than 5 percent of the organization, and, in the
case of a Medicare+Choice organization organized as

a nonprofit corporation, an incorporator or member

ff such corporation under applicable State corporation

aw;

“(ii) any entity in which a person described in
clause (i)—

“(I) is an officer or director;

“(II) is a partner (if such entity is organized
as a partnership);

“(III) has directly or indirectly a beneficial
interest of more than 5 percent of the equity; or

“(IV) has a mortgage, deed of trust, note, or
other interest valuing more than 5 percent of the
assets of such entity;

“(iii) any person directly or indirectly controlling,
controlled by, or under common control with an
organization; and

“(iv) any spouse, child, or parent of an individual
described in clause (i).

“(C) Access TO INFORMATION.—Each Medicare+Choice
organization shall make the information reported pursuant
to subparagraph (A) available to its enrollees upon reason-
able request.

“(5) LoAN INFORMATION.—The contract shall require the
organization to notify the Secretary of loans and other special
financial arrangements which are made between the organiza-
tion and subcontractors, affiliates, and related parties.

“(e) ADDITIONAL CONTRACT TERMS.—

“(1) IN GENERAL.—The contract shall contain such other

terms and conditions not inconsistent with this part (including
e?umng the organization to provide the Secretary with such

ormation) as the Secretary may find necessary and appro-
priate.

“(2) COST-SHARING IN ENROLLMENT-RELATED COSTS.—

“(A) IN GENERAL.—A Medicare+Choice organization
shall pay the fee established by the Secretary under
subparagraph (B).

“(B) AUTHORIZATION.—The Secretary is authorized to
charge a fee to each Medicare+Choice organization with
a contract under this part that is equal to the organization’s
pro rata share (as determined by the Secreta.ry} of the
aggregate amount of fees which the Secretary is directed
to collect in a fiscal year. Any amounts collected are author-
ized to be appropriated only for the purpose of carrying
out section 1851 (relating to enrollment and dissemination
of information) and section 4360 of the Omnibus Budget
Reconciliation Act of 1990 (relating to the health insurance
counseling and assistance program).

“(C) CoNTINGENCY.—For any fiscal year, the fees
authorized under subparagraph (B) are contingent upon
enactment in an appropriations act of a provision spemfymg
the aggregate amount of fees the Secretary is directe
to collect in a fiscal year. Fees collected during any fiscal
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year under this paragraph shall be deposited and credited

as offsetting collections.

“(D) LIMITATION.—In any fiscal year the fees collected
by the Secretary under subparagraph (B) shall not exceed
the lesser of—

“(i) the estimated costs to be incurred by the Sec-
retary in the fiscal year in carrying out the activities
described in section 1851 and section 4360 of the Omni-
bus Budget Reconciliation Act of 1990; or

“(ii)(I) $200,000,000 in fiscal year 1998;

“(1I) $150,000,000 in fiscal year 1999; and

“III) $100,000,000 in fiscal year 2000 and each
subsequent fiscal year.

“(f) PROMPT PAYMENT BY MEDICARE+CHOICE ORGANIZATION,—

“(1) REQUIREMENT.—A contract under this part shall
require a Medicare+Choice organization to provide prompt pay-
ment (consistent with the provisions of sections 1816((:)&} and
1842(c)2)) of claims submitted for services and supplies fur-
nished to enrollees pursuant to the contract, if the services
or supplies are not furnished under a contract between the
organization and the provider or supplier (or in the case of
a Medicare+Choice private fee-for-service plan, if a claim is
submitted to such organization by an enrollee).

“(2) SECRETARY'S OPTION TO BYPASS NONCOMPLYING
ORGANIZATION.—In the case of a Medicare+Choice eligible
organization which the Secretary determines, after notice and
opportunity for a hearing, has failed to make payments of
amounts in compliance with paragraph (1), the Secretary may
provide for direct payment of the amounts owed to providers
and suppliers (or, in the case of a Medicare+Choice private
fee-for-service plan, amounts owed to the enrollees) for covered
services and supplies furnished to individuals enrolled under
this part under the contract. If the Secretary provides for
the direct payments, the Secretary shall provide for an appro-
priate reduction in the amount of payments otherwise made
to the organization under this part to reflect the amount of
the Secretary’s payments (and the Secretary’s costs in making
the payments).

“(g) INTERMEDIATE SANCTIONS.—

“(1) IN GENERAL.—If the Secretary determines that a
nMedicare+Ch0ice organization with a contract under this sec-

on—

“(A) fails substantially to provide medically necessary
items and services that are required (under law or under
the contract) to be provided to an individual covered under
the contract, if the failure has adversely affected (or has
substantial likelihood of adversely affecting) the individual,;

“(B) imposes premiums on individuals enrolled under
this part in excess of the amount of the Medicare+Choice
monthly basic and supplemental beneficiary premiums per-
mitted under section 1854;

“(C) acts to expel or to refuse to re-enroll an individual
in violation of the provisions of this part;

“(D) engages in any practice that would reasonably
be expected to have the effect of denying or discouraging
enrollment (except as permitted by this part) by eligible
individuals with the organization whose medical condition
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or history indicates a need for substantial future medical

services;

“(E) misrepresents or falsifies information that is fur-
nished—

“(i) to the Secretary under this part, or
“(ii) to an individual or to any other entity under
this part;

“(F) fails to comply with the applicable requirements
of section 1852(j)(3) or 1852(k)(2)(A)(ii); or

“(G) employs or contracts with any individual or entity
that is excluded from participation under this title under
section 1128 or 1128A for the provision of health care,
utilization review, medical social work, or administrative
services or employs or contracts with any entity for the
provision (directly or indirectly) through such an excluded
individual or entity of such services;

the Secretary may provide, in addition to any other remedies
authorized by law, for any of the remedies described in para-
graph (2).

“(2) REMEDIES.—The remedies described in this paragraph
are—

“(A) civil money penalties of not more than $25,000
for each determination under paragraph (1) or, with respect
to a determination under subparagraph (D) or (E)i) of
such paragraph, of not more than $100,000 for each such
determination, plus, with respect to a determination under
paragraph (1)(B), double the excess amount charged in
violation of such paragraph (and the excess amount charged
shall be deducted from the penalty and returned to the
individual concerned), and plus, with respect to a deter-
mination under paragraph (1)(D), $15,000 for each individ-
ual not enrolled as a result of the practice involved,

“(B) suspension of enrollment of individuals under this
part after the date the Secretary notifies the organization
of a determination under paragraph (1) and until the Sec-
retary is satisfied that the basis for such determination
has been corrected and is not likely to recur, or

“(C) suspension of payment to the organization under
this part for individuals enrolled after the date the Sec-
retary notifies the organization of a determination under
paragraph (1) and until the Secretary is satisfied that
the basis for such determination has been corrected and
is not likely to recur.

“(8) OTHER INTERMEDIATE SANCTIONS.—In the case of a
Medicare+Choice organization for which the Secretary makes
a determination under subsection (c)(2) the basis of which is
not described in paragraph (1), the Secretary may apply the
following intermediate sanctions:

“(A) Civil money penalties of not more than $25,000
for each determination under subsection (c)(2) if the defi-
ciency that is the basis of the determination has directly
adversely affected (or has the substantial likelihood of
adversely affecting) an individual covered under the
organization’s contract.

“(B) Civil money penalties of not more than $10,000
for each week beginning after the initiation of civil money
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penalty procedures by the Secretary during which the defi-

ciency that is the basis of a determination under subsection

(c)(2) exists.

“(C) Suspension of enrollment of individuals under this
part after the date the Secretary notifies the organization
of a determination under subsection (¢)(2) and until the
Secret is satisfied that the deficiency that is the basis
for the determination has been corrected and is not likely
to recur.

“(4) CIviL MONEY PENALTIES.—The provisions of section Applicability.
1128A (other than subsections (a) and (b)) shall apgly to a
civil money 1Ea-malty under paragraph (2) or (3) in the same
manner as they apply to a civil money penalty or proceeding
under section 1128A(a).

“(h) PROCEDURES FOR TERMINATION.—

“(1) IN GENERAL.—The Secretary may terminate a contract
with a Medicare+Choice organization under this section in
accordance with formal investigation and compliance proce-
dures established by the Secretary under which—

“(A) the Secretary provides the organization with the
reasonable opportunity to develop and implement a correc-
tive action plan to correct the geﬁciencies that were the
basis of the Secretary’s determination under subsection
(c)(2); and

“(B) the Secretary provides the organization with
reasonable notice and opportunity for hearing (including
the right to appeal an initial decision) before terminating
the contract. ,

“(2) EXCEPTION FOR IMMINENT AND SERIOUS RISK TO
HEALTH.—Paragraph (1) shall not apply if the Secretary deter-
mines that a delay in termination, resulting from compliance
with the procedures specified in such paragraph prior to termi-
nation, would pose an imminent and serious risk to the health
of individuals enrolled under this part with the organization.

“DEFINITIONS; MISCELLANEOUS PROVISIONS

“SEC. 1859. (a) DEFINITIONS RELATING TO MEDICARE+CHOICE 42 USC
ORGANIZATIONS.—In this part— 1395w-28.

“(1)  MEDICARE+CHOICE  ORGANIZATION.—The  term
‘Medicare+Choice organization’ means a public or private entity
that is certified under section 1856 as meeting the requirements
and standards of this part for such an organization.

“(2) PROVIDER-SPONSORED ORGANIZATION.—The term ‘pro-
vider-sponsored organization’ is defined in section 1855(d)(1).
“(b) DEFINITIONS RELATING TO MEDICARE+CHOICE PLANS.—

“(1) MEDICARE+CHOICE PLAN.—The term ‘Medicare+Choice
plan’ means health benefits coverage offered under a policy,
contract, or plan by a Medicare+Choice organization pursuant
to and in accordance with a contract under section 1857.

“(2) MEDICARE+CHOICE PRIVATE FEE-FOR-SERVICE PLAN.—
The term ‘Medicare+Choice private fee-for-service plan’ means
a Medicare+Choice plan that—

“(A) reimburses hospitals, physicians, and other provid-
ers at a rate determined by the plan on a fee-for-service
basis without placing the provider at financial risk;

“(B) does not vary such rates for such a provider based
on utilization relating to such provider; and
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“(C) does not restrict the selection of providers among
those who are lawfully authorized to provide the covered
services and agree to accept the terms and conditions of
payment established by the plan.

“(3) MSA PLAN.—

“(A) IN GENERAL.—The term ‘MSA plan’ means a
Medicare+Choice plan that—

“(i) provides reimbursement for at least the items
and services described in section 1852(a)(1) in a year
but only after the enrollee incurs countable expenses
(as specified under the plan) equal to the amount of
an annual deductible (described in subparagraph (B));

“(ii) counts as such expenses (for purposes of such
deductible) at least all amounts that would have been
payable under parts A and B, and that would have
been payable by the enrollee as deductibles, coinsur-
ance, or copayments, if the enrollee had elected to
retaeive benefits through the provisions of such parts;
an

“(iii) provides, after such deductible is met for a
year and for all subsequent expenses for items and
services referred to in clause (i) in the year, for a
level of reimbursement that is not less than—

“(I) 100 percent of such expenses, or

“(II) 100 percent of the amounts that would
have been paid (without regard to any deductibles
or coinsurance) under parts A and B with respect
to such expenses,

whichever is less.

“(B) DEDUCTIBLE.—The amount of annual deductible
under an MSA plan—

“(i) for contract year 1999 shall be not more than
$6,000; and

“(1) for a subsequent contract year shall be not
more than the maximum amount of such deductible
for the previous contract year under this subparagraph
increased by the national per capita Medicare+Choice
growth percentage under section 1853(c)(6) for the

ear.

If the amount of the deductible under clause (ii) is not

a multiple of $50, the amount shall be rounded to the

nearest multiple of $50.

“(c) OTHER REFERENCES TO OTHER TERMS.—

“(1) MEDICARE+CHOICE ELIGIBLE INDIVIDUAL.—The term
‘Medicare+Choice eligible individual’ is defined in section
1851(a)(3).

“(2) MEDICARE+CHOICE PAYMENT AREA.—The term
‘Medicare+Choice payment area’ is defined in section 1853(d).

“(3) NATIONAL PER CAPITA MEDICARE+CHOICE GROWTH
PERCENTAGE.—The ‘national per capita Medicare+Choice
growth percentage’ is defined in section 1853(c)(6).

“(4) MEDICARE+CHOICE MONTHLY BASIC BENEFICIARY PRE-
MIUM, MEDICARE+CHOICE MONTHLY SUPPLEMENTAL BENEFICIARY
PREMIUM.—The terms ‘Medicare+Choice monthly basic bene-
ficiary premium’ and ‘Medicare+Choice monthly supplemental
beneficiary premium’ are defined in section 1854(a)(2).
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“(d) COORDINATED ACUTE AND LONG-TERM CARE BENEFITS
UNDER A MEDICARE+CHOICE PLAN.—Nothing in this part shall be
construed as preventing a State from coordinating benefits under
a medicaid plan under title XIX with those provided under a
Medicare+Choice plan in a manner that assures continuity of a
full-range of acute care and long-term care services to poor elderly
or disabled individuals eligible for benefits under this title and
under such plan.

“(e) RESTRICTION ON  ENROLLMENT FOR  CERTAIN
MEDICARE+CHOICE PLANS.—

“(1) IN GENERAL.—In the case of a Medicare+Choice reli-
gious fraternal benefit society plan described in paragraph (2),
notwithstanding any other provision of this part to the contrary
and in accordance with regulations of the Secretary, the society
offering the plan may restrict the enrollment of individuals
under this part to individuals who are members of the church,
convention, or group described in paragraph (3)(B) with which
the society is affiliated.

“(2) MEDICARE+CHOICE RELIGIOUS FRATERNAL BENEFIT SOCI-
ETY PLAN DESCRIBED.—For purposes of this subsection, a
Medicare+Choice religious fraternal benefit society plan
described in this paragraph is a Medicare+Choice plan
described in section 1851(a)(2)(A) that—

“(A) is offered by a religious fraternal benefit society
described in paragraph (3) only to members of the church,
convention, or group described in paragraph (3)(B); and

“(B) permits all such members to enroll under the
plan without regard to health status-related factors.

Nothing in this subsection shall be construed as waiving any

plan requirements relating to financial solvency.

“(3) RELIGIOUS FRATERNAL BENEFIT SOCIETY DEFINED.—For
purposes of paragraph (2)(A), a ‘religious fraternal benefit soci-
ety’ described in this section is an organization that—

“(A) is described in section 501(c)(8) of the Internal
Revenue Code of 1986 and is exempt from taxation under
section 501(a) of such Act;

“(B) is affiliated with, carries out the tenets of, and
shares a religious bond with, a church or convention or
association of churches or an affiliated group of churches;

“(C) offers, in addition to a Medicare+Choice religious
fraternal benefit society plan, health coverage to individ-
uals not entitled to benefits under this title who are mem-
bers of such church, convention, or group; and

“(D) does not impose any limitation on membership
in the society based on any health status-related factor.
“(4) PAYMENT ADJUSTMENT.—Under regulations of the Sec-

retary, in the case of individuals enrolled under this part under
a Medicare+Choice religious fraternal benefit society plan
described in paragraph (2), the Secretary shall provide for
such adjustment to the payment amounts otherwise established
under section 1854 as may be appropriate to assure an appro-
priate payment level, taking into account the actuarial
characteristics and experience of such individuals.”.
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Effective date.

Applicability.

SEC. 4002, TRANSITIONAL RULES FOR CURRENT MEDICARE HMO PRO-
GRAM.

(a) AUTHORIZING TRANSITIONAL WAIVER OF 50:50 RULE.—Sec-
tion 1876(f) (42 U.S.C. 1395mm(f)) is amended—

(1) in paragraph (1)—

t{) ) by striking “Each” and inserting “For contract peri-
ods be inning before January 1, 1999, each”; and
?hy striking “or under a State plan approved under

title XIX"

(2) in paragraph (2), by striking “The Secretary’ and insert-
ing “Subject to paragraph (4), the Secretary”, and

(3) by adding at the end the following:

“(4) Effective for contract periods beginning after December
31, 1996, the Secretary may waive or modify the requirement
1mposed by paragraph (1] to the extent the Secretary finds that
it is in the public interest.”

(b) TRANSITION.—

(1) RISK-SHARING CONTRACTS.—Section 1876 (42 U.S.C.
1395mm) is amended by adding at the end the following new
subsections:

“(k)(1) Except as provided in paragraph (2)—

“(A) on or after the date standards for Medicare+Choice
organizations and plans are first established under section
1856(b)(1), the Secretary shall not enter into any risk- shanng
contract under this section with an eligible organization; an

“(B) for any contract year beginning on or after January
1, 1999, the Secretary shall not renew any such contract.

“(2) An individual who is enrolled in art B only and is enrolled
in an eligible organization with a risk-s g contract under this
section on December 31, 1998, may continue enrollment in such
organization in accordance with regulations described in section
1856(b)(1).

“(3) Notwithstanding subsection (a), the Secretary shall provide
that payment amounts under nsk-sharmg contracts under this
section for months in a year (beginning with January 1998) shall
be computed—

“(A) with respect to individuals entitled to benefits under
both parts A and B, by substituting payment rates under section
1853(a) for the gayment rates otherwise established under sec-
tion 1876(a), an

“(B) with respect to individuals only entitled to benefits
under part B, by substituting an appropriate proportion of
such rates (reflecting the relative proportion of payments under
this title attributable to such part?for the payment rates other-
wise established under subsection (a).

“(4) The following requirements shall apply to eligible organiza-
tions with risk-sharing contracts under tﬁls section in the same
%anner as they apply to Medicare+Choice organizations under part

“(A) Data collection requirements under section
1853(a)(3)(B).

“(B) Restrictions on imposition of premium taxes under
section 1854(g) in relating to payments to such organizations
under this section.

“(C) The requirement to accept enrollment of new enrollees
during November 1998 under section 1851(e)(6).

) Payments under section 1857(e)}(2).”.
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(2) REASONABLE COST CONTRACTS.—

(A) PHASE OUT OF CONTRACTS.—Section 1876(h) (42

U.S.C. 1395mm(h)) is amended by adding at the end the

following:

“(5)(A) After the date of the enactment of this paragraph,
the Secretary may not enter into a reasonable cost reimbursement
contract under this subsection (if the contract is not in effect as
of such date), except for a contract with an eligible organization
which, immediately previous to entering into such contract, had
an agreement in effect under section 1833(a)(1)(A).

“(B) The Secretary may not extend or renew a reasonable
cost reimbursement contract under this subsection for any period
beyond December 31, 2002.”.

(B) REPORT ON IMPACT.—By not later than January 42 USC 1395mm

1, 2001, the Secretary of Health and Human Services shall note.
submit to Congress a report that analyzes the potential
impact of termination of reasonable cost reimbursement
contracts, pursuant to the amendment made by subpara-
graph (A), on medicare beneficiaries enrolled under such
contracts and on the medicare program. The report shall
include such recommendations regarding any extension or
transition with respect to such contracts as the Secretary
deems appropriate.

(c) ENROLLMENT TRANSITION RULE.—An individual who is 42USC
enrolled on December 31, 1998, with an eligible organization under 1395w-21 note.
section 1876 of the Social Security Act (42 U.S.C. 1395mm) shall
be considered to be enrolled with that organization on January
1, 1999, under part C of title XVIII of such Act if that organization
has a contract under that part for providing services on January
(li, 1!)!99 (unless the individual has disenrolled effective on that

ate).

(d) ADvANCE DIRECTIVES.—Section 1866(f) (42 U.S.C. 1395cc(f))
is amended—

(1) in paragraph (1)—

(A) by inserting “1855(i),” after “1833(s),”, and
(B) by inserting “, Medicare+Choice organization,” after

“provider of services”; and

(2) in paragraph (2)(E), by inserting “or a Medicare+Choice
organization” after “section 1833(a)(1)X(A)".

(e) EXTENSION OF PROVIDER REQUIREMENT.—Section
1866(a)(1)(0) (42 U.S.C. 1395cc(a)(1)(0)) is amended—

(1) by striking “in the case of hospitals and skilled nursing
facilities,”;

(2) by striking “inpatient hospital and extended care”;

(3) by inserting “with a Medicare+Choice organization
under part C or” after “any individual enrolled”;

(4) by striking “(in the case of hospitals) or limits (in
the case of skilled nursing facilities)”; and

(5) by inserting “(less any payments under sections
1886(d)(11) and 1886(h)(3)(D))” after “under this title”.

(f) ADDITIONAL CONFORMING CHANGES.—

(1) CONFORMING REFERENCES TO PREVIOUS PART C.—Any 42 USC note
reference in law (in effect before the date of the enactment prec. 1395x.
of this Act) to part C of title XVIII of the Social Security
Act is deemed a reference to part D of such title (as in effect
after such date).

30-18M O -67-12; QL3 Part 1
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42 USC
1395w-21 note.

42 USC
1395w-27 note.

42 USC 1395mm
note.

42 USC
1395w-23 note.

42 USC 1395/
note.

Effective date.

(2) SECRETARIAL SUBMISSION OF LEGISLATIVE PROPOSAL.—

Not later than 6 months after the date of the enactment of
this Act, the Secretary of Health and Human Services shall
submit to the appropriate committees of Congress a legislative
proposal providing g)r such technical and conforming amend-
ments in the law as are required by the provisions of this
chapter.

(g) IMMEDIATE EFFECTIVE DATE FOR CERTAIN REQUIREMENTS
FOR DEMONSTRATIONS.—Section 1857(e)(2) of the Social Security
Act (requiring contribution to certain costs related to the enrollment
process comparative materials) applies to demonstrations with
respect to which enrollment is effected or coordinated under section
1851 of such Act.

(h) TRANSITION RULE FOR PSO ENROLLMENT.—In applying sub-
section (gX(1) of section 1876 of the Social Security Act (42 U.S.C.
1395mm) to a risk-sharing contract entered into with an eligible
organization that is a provider-sponsored organization (as defined
in section 1855(d)1) of such Act, as inserted by section 5001)
for a contract year beginning on or after January 1, 1998, there
shall be substituted for the minimum number of enrollees provided
under such section the minimum number of enrollees permitted
under section 1857(b)(1) of such Act (as so inserted).

(i) PUBLICATION OF NEW CAPITATION RATES.—Not later than
4 weeks after the date of the enactment of this Act, the Secretary
of Health and Human Services shall announce the annual
Medicare+Choice capitation rates for 1998 under section 1853(b)
of the Social Security Act.

(j) ELIMINATION OF HEALTH CARE PREPAYMENT PLAN OPTION
FOR ENTITIES ELIGIBLE TO PARTICIPATE AS MANAGED CARE
ORGANIZATION.—

(1) ELIMINATION OF OPTION.—

(A) IN GENERAL.—Section 1833(a)(1)A) (42 U.S.C.
13951(a)(1)(A)) is amended by inserting “(and either is spon-
sored by a union or employer, or does not provide, or
arrange for the provision of, any inpatient hospital serv-
ices)” after “prepayment basis”.

(B) EFFECTIVE DATE.—The amendment made by
subparagraph (A) applies to new contracts entered into
after the date of enactment of this Act and, with respect
to contracts in effect as of such date, shall apply to payment
for services furnished after December 31, 1998.

(2) MEDIGAP CONFORMING AMENDMENT.—Effective January

1, 1999, section 1882(g)(1) (42 U.S.C. 1395ss(g)(1)) is amended

by striking “, during the period beginning on the date specified

in subsection (p)(l%(C) and ending on December 31, 1995,”.

SEC. 4003. CONFORMING CHANGES IN MEDIGAP PROGRAM.

(a) CONFORMING AMENDMENTS TO MEDICARE+CHOICE
CHANGES.—
(1) IN GENERAL—Section 1882(d)(3)(A)i) (42 U.S.C.
1395ss(d)(3)A)i)) is amended—
(A) in the matter before subclause (I), by inserting
“(including an individual electing a Medicare+Choice plan
under section 1851)” after “of this title”; and
(B) in subclause (II)—
(i) by inserting “in the case of an individual not
electing a Medicare+Choice plan” after “(11)”, and



PUBLIC LAW 105-33—AUG. 5, 1997 111 STAT. 331

(ii) by insertin%l before the comma at the end the
following: “or in the case of an individual electing
a Medicare+Choice plan, a medicare supplemental pol-
icy with knowledge that the policy duplicates health
benefits to which the individual is otherwise entitled
under the Medicare+Choice plan or under another
medicare supplemental policy”.

(2) CONFORMING AMENDMENTS.—Section 1882(d)(3)(B)(i)(I)
(42 U.S.C. 1395ss(d)(3)(B)[)I)) is amended by inserting
“{iﬁcl_ud”ing any Medicare+Choice plan)” after “health insurance
policies”.

(3) MEDICARE+CHOICE PLANS NOT TREATED AS MEDICARE
SUPPLEMENTARY POLICIES.—Section 1882(g)(1) (42 U.S.C.
1395ss(g)(1)) is amended by inserting “or a Medicare+Choice
plan or” after “does not include”.

(b) ADDITIONAL RULES RELATING TO INDIVIDUALS ENROLLED
IN MSA PLANS AND PRIVATE FEE-FOR-SERVICE PLANS.—Section 1882
(42 U.S.C. 1395ss) is further amended by adding at the end the
following new subsection:

“(u)(1) It is unlawful for a person to sell or issue a policy
described in paragraph (2) to an individual with knowledge that
the individuaf has in effect under section 1851 an election of an
MSA plan or a Medicare+Choice private fee-for-service plan.

“(2)A) A policy described in this subparagraph is a health
insurance policy (other than a policy described in subparagraph
(B)) that provides for coverage of expenses that are otherwise
required to be counted toward meeting the annual deductible
amount provided under the MSA plan.

“B) A policy described in this subparagraph is any of the
following:

“1) A policy that provides coverage (whether through insur-
ance or otierwise} for accidents, disability, dental care, vision
care, or long-term care.

“(ii) A policy of insurance to which substantially all of
the coverafe relates to—

. “(I) liabilities incurred under workers’ compensation

aws,

“(II) tort liabilities,

“(III) liabilities relating to ownership or use of property,
or

“(IV) such other similar liabilities as the Secretary
may sKecif{lby regulations.

“(ii1) A policy of insurance that provides coverage for a
specified disease or illness.

“(iv) A policy of insurance that pays a fixed amount per
day (or other period) of hospitalization.”.

Subchapter B—Special Rules for Medicare+Choice Medical
Savings Accounts

SEC. 4006. MEDICARE+CHOICE MSA.

(a) IN GENERAL.—Part III of subchapter B of chapter 1 of
the Internal Revenue Code of 1986 (relating to amounts specifically
excluded from gross income) is amended by redesignating section
138 as c?:?c‘:ion 139 and by inserting after section 137 the %ollowing 26 USC 138, 139.
new section:
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26 USC 138. “SEC. 138. MEDICARE+CHOICE MSA.

“(a) EXCLUSION.—Gross income shall not include any payment

to the Medicare+Choice MSA of an individual by the Secretary
of Health and Human Services under part C of title XVIII of
the Social Security Act.

“(b) MEDICARE+CHOICE MSA.—For purposes of this section,

the term ‘Medicare+Choice MSA’ means a medical savings account
(as defined in section 220(d))—

“(1) which is designated as a Medicare+Choice MSA,

“(2) with respect to which no contribution may be made
other than—

“(A) a contribution made by the Secretary of Health
and Human Services pursuant to part C of title XVIII
of the Social Security Act, or

“(B) a trustee-to-trustee transfer described in sub-
section (c)(4),

“(3) the governing instrument of which provides that
trustee-to-trustee transfers described in subsection (c)(4) may
be made to and from such account, and

“(4) which is established in connection with an MSA plan
described in section 1859(b)(3) of the Social Security Act.

“(c) SPECIAL RULES FOR DISTRIBUTIONS.—

“(1) DISTRIBUTIONS FOR QUALIFIED MEDICAL EXPENSES.—
In applying section 220 to a Medicare+Choice MSA—

“(A) qualified medical expenses shall not include
amounts paid for medical care for any individual other
than the account holder, and

“(B) section 220(d)(2)(C) shall not apply.

“(2) PENALTY FOR DISTRIBUTIONS FROM MEDICARE+CHOICE
MSA NOT USED FOR QUALIFIED MEDICAL EXPENSES IF MINIMUM
BALANCE NOT MAINTAINED.—

“(A) IN GENERAL.—The tax imposed by this chapter
for any taxable year in which there is a payment or dis-
tribution from a Medicare+Choice MSA which is not used
exclusively to pai\; the qualified medical expenses of the
account holder shall be increased by 50 percent of the
excess (if any) of—

“(i) the amount of such payment or distribution,
over
“(ii) the excess (if any) of—

“I) the fair market value of the assets in
such MSA as of the close of the calendar year
preceding the calendar year in which the taxable
year begins, over

“(II) an amount equal to 60 percent of the
deductible under the Medicare+Choice MSA plan
covering the account holder as of January 1 of
the calendar year in which the taxable year begins.

Section 220(f)(4) shall not apply to any payment or distribu-

tion from a Medicare+Choice MSA.

“(B) ExcEPTIONS.—Subparagraph (A) shall not apply
if the payment or distribution is made on or after the
date the account holder—

“(i) becomes disabled within the meaning of section
72(mX7), or
“(i1) dies.
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“(C) SpECIAL RULES.—For purposes of subparagraph

(A)—

“(1) all Medicare+Choice MSAs of the account
holder shall be treated as 1 account,

“(ii) all payments and distributions not used exclu-
sively to pay the qualified medical expenses of the
account holder during any taxable year shall be treated
as 1 distribution, and

“(iii) any distribution of property shall be taken
into account at its fair market value on the date of
the distribution.

“(3) WITHDRAWAL OF ERRONEOUS CONTRIBUTIONS.—Section
220(f)(2) and paragraph (2) of this subsection shall not apply
to any payment or distribution from a Medicare+Choice MSA
to the Secretary of Health and Human Services of an erroneous
contribution to such MSA and of the net income attributable
to such contribution.

“(4) TRUSTEE-TO-TRUSTEE TRANSFERS.—Section 220(f)(2)
and paragraph (2) of this subsection shall not apply to any
trustee-to-trustee transfer from a Medicare+Choice MSA of an
account holder to another Medicare+Choice MSA of such
account holder.

“(d) SPECIAL RULES FOR TREATMENT OF ACCOUNT AFTER DEATH Applicability.
OF AccoUNT HOLDER—In applying section 220(f)(8)(A) to an
account which was a Medicare+Choice MSA of a decedent, the
rules of section 220(f) shall apply in lieu of the rules of subsection
(c) of this section with respect to the spouse as the account holder
of such Medicare+Choice MSA.

“(e) REPORTS.—In the case of a Medicare+Choice MSA, the
report under section 220(h)—

“(1) shall include the fair market value of the assets in
such Medicare+Choice MSA as of the close of each calendar
year, and

“(2) shall be furnished to the account holder—

“(A) not later than January 31 of the calendar year
fol}i)wing the calendar year to which such reports relate,
an

“(B) in such manner as the Secretary prescribes in
such regulations.

“(f) COORDINATION WITH LIMITATION ON NUMBER OF TAXPAYERS
HAVING MEDICAL SAVINGS ACCOUNTS.—Subsection (i) of section 220
shall not apply to an individual with respect to a Medicare+Choice
MSA, and Medicare+Choice MSA’s shall not be taken into account
in determining whether the numerical limitations under section
220(j) are exceeded.”.

(b) TECHNICAL AMENDMENTS.—

(1) The last sentence of section 4973(d) of such Code is 26 USC 4973.
amended by inserting “or section 138(c)(3)” after “section
220(£)(3)”.

(2) Subsection (b) of section 220 of such Code is amended 26 USC 220.
by adding at the end the following new paragraph:

“(7) MEDICARE ELIGIBLE INDIVIDUALS.—The limitation
under this subsection for any month with respect to an individ-
ual shall be zero for the first month such individual is entitled
to benefits under title XVIII of the Social Security Act and
for each month thereafter.”.
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26 USC 138 note

42 USC
1395w-23 note.

Urban and rural
areas

(3) The table of sections for part III of subchapter B of
chapter 1 of such Code is amended by striking the last item
and inserting the following:

“Sec. 138. Medicare+Choice MSA,
“Sec. 139. Cross references to other Acts.”.

(¢) EFFECTIVE DATE.—The amendments made by this section
shall apply to taxable years beginning after December 31, 1998.

CHAPTER 2—DEMONSTRATIONS

Subchapter A—Medicare+Choice Competitive Pricing
Demonstration Project

SEC. 4011. MEDICARE PREPAID COMPETITIVE PRICING DEMONSTRA-
TION PROJECT.

(a) ESTABLISHMENT OF PROJECT.—The Secretary of Health and
Human Services (in this subchapter referred to as the “Secretary”)
shall establish a demonstration project (in this subchapter referred
to as the “project”) under which payments to Medicare+Choice
organizations in medicare payment areas in which the project is
being conducted are determined in accordance with a competitive
pricing methodology established under this subchapter.

(b) DESIGNATION OF 7 MEDICARE PAYMENT AREAS COVERED
BY PROJECT.—

(1) IN GENERAL.—The Secretary shall designate, in accord-
ance with the recommendations of the Competitive Pricing
Advisory Committee under paragraphs (2) and (3), medicare
payment areas as areas in whicﬁTthe project under this sub-
chapter will be conducted. In this section, the term “Competitive
Pricing Advisory Committee” means the Competitive Pricing
Advisory Committee established under section 4012(a).

(2) INITIAL DESIGNATION OF 4 AREAS.—

(A) IN GENERAL.—The Competitive Pricing Advisory
Committee shall recommend to the Secretary, consistent
with subparagraph (B), the designation of 4 specific areas
as medicare payment areas to be included in the project.
Such recommendations shall be made in a manner so as
to ensure that payments under the project in 2 such areas
will begin on January 1, 1999, and in 2 such areas will
begin on January 1, 2000.

(B) LoCATION OF DESIGNATION.—Of the 4 areas rec-
ommended under subparagraph (A), 3 shall be in urban
areas and 1 shall be in a rural area.

(3) DESIGNATION OF ADDITIONAL 3 AREAS.—Not later than
December 31, 2001, the Competitive Pricing Advisory Commit-
tee may recommend to the Secretary the designation of up
to 3 additional, specific medicare payment areas to be included
in the project.

(c) PROJECT IMPLEMENTATION.—

(1) IN GENERAL.—Subject to paragraph (2), the Secretary
shall for each medicare payment area designated under sub-
section (b)—

(A) in accordance with the recommendations of the
Competitive Pricing Advisory Committee—

(i) establish the benefit design among plans offered
in such area, and
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(ii) structure the method for selecting plans offered
in such area; and
(B) in consultation with such Committee—

(i) establish methods for setting the price to be
paid to plans, including, if the Secretaries determines
appropriate, the rewarding and penalizing of
Medicare+Choice plans in the area on the basis of
the attainment of, or failure to attain, applicable qual-
ity standards, and

(ii) provide for the collection of plan information
(including information concerning quality and access
to care), the dissemination of information, and the
methods of evaluating the results of the project.

(2) ConsULTATION.—The Secretary shall take into account
the recommendations of the area advisory committee estab-
lished in section 4012(b), in implementing a project design
for any area, except that no modifications may be made in
the project design without consultation with the Competitive
Pricing Advisory Committee. In no case may the Secretary
change the designation of an area based on recommendations
of any area advisory committee.

(d) MONITORING AND REPORT.—

(1) MONITORING IMPACT.—Taking into consideration the
recommendations of the Competitive Pricing Advisory Commit-
tee and the area advisory committees, the Secretary shall
closely monitor and measure the impact of the project in the
different areas on the price and ?uality of, and access to,
medicare covered services, choice of health plans, changes in
enrollment, and other relevant factors. .

(2) REPORT.—Not later than December 31, 2002, the Sec-
retary shall submit to Congress a report on the progress under
the project under this subchapter, including a comparison of
the matters monitored under paragraph (1) among the different
designated areas. The report may include any legislative rec-
ommendations for extending the project to the entire medicare
population.

(e) WAIVER AUTHORITY.—The Secretary of Health and Human
Services may waive such requirements of title XVIII of the Social
Security Act (as amended by this Act) as may be necessary for
the purposes of carrying out the project.

(f) RELATIONSHIP TO OTHER AUTHORITY.—Except pursuant to
this subchapter, the Secretary of Health and Human Services may
not conduct or continue any medicare demonstration project relating
to payment of health maintenance organizations, Medicare+Choice
organizations, or similar prepaid managed care entities on the
basis of a competitive bidding process or pricing system described
in subsection (a).

(g) No ADDITIONAL CoSTS TO MEDICARE PROGRAM.—The aggre-
gate payments to Medicare+Choice organizations under the project
for any designated area for a fiscal year may not exceed the aggre-
gate payments to such organizations that would have been made
under title XVIII of the Social Security Act (42 U.S.C. 1395 et
seq.), as amended by section 4001, if the project had not been
conducted.

(h) DEFINITIONS.—Any term used in this subchapter which
is also used in part C of title XVIII of the Social Security Act,
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as amended by section 4001, shall have the same meaning as
when used in such part.

SEC. 4012. ADVISORY COMMITTEES,

(a) COMPETITIVE PRICING ADVISORY COMMITTEE.—

(1) IN GENERAL.—Before implementing the project under
this subchapter, the Secretary shall appoint the Competitive
Pricing Advisory Committee, including independent actuaries,
individuals with expertise in competitive health plan pricing,
and an employee of the Office of Personnel Management with
expertise in the administration of the Federal Employees
Health Benefit Program, to make recommendations to tﬁe Sec-
retary concerning tire deslgnatwn of areas for inclusion in the
project and appropriate research design for implementing the
project.

(2) INITIAL RECOMMENDATIONS.—The Competitive Pricing
Advisory Committee initially shall submit recommendations
regarding the area selection, benefit design among plans
offered, structuring choice among health plans offered, methods
for setting the price to be paid to plans, collection of plan
information (including information concerning quality and
access to care), information dissemination, and methods of
evaluating the results of the project.

(3) QUALITY RECOMMENDATION.—The Competitive Pricing
Advisory Committee shall study and make recommendations
regarding the feasibility of providing financial incentives and
penalties to plans operating under the project that meet, or
fail to meet, applicable quality standards.

(4) ADVICE DURING IMPLEMENTATION.—Upon implementa-
tion of the project, the Competitive Pricing Advisory Committee
shall continue to advise tﬁe Secretary on the application of
the design in different areas and changes in the project based
on experience with its operations.

(5) SUNSET.—The Competitive Pricing Advisory Committee
shall terminate on December 31, 2004.

(b) APPOINTMENT OF AREA ADVISORY COMMITTEE.—Upon the
designation of an area for inclusion in the project, the Secretary
s.!:lal?-rl int an area advisory committee, composed of representa-
tives o Et)loalth plans, providers, and medicare beneficiaries in the
area, to advise the Secretary concerning how the project will be
implemented in the area. Such advice may include advice concerning
the marketing and pricing of plans in the area and other salient
factors. The duration of such a committee for an area shall be
for the duration of the operation of the project in the area.

(c) SPECIAL APPLICATION.—Notwithstanding section 9(c) of the
Federal Advisory Committee Act (5 U.S.C. App.), the Competitive
Pricing Advisory Commission and any area advisory committee
(described in subsection (b)) may meet as soon as the members
of the commission or committee, respectively, are appointed.

Subchapter B—Social Health Maintenance Organizations

SEC. 4014. SOCIAL HEALTH MAINTENANCE ORGANIZATIONS (SHMOS).

(a) EXTENSION OF DEMONSTRATION PROJECT AUTHORITIES.—
Section 4018(b) of the Omnibus Budget Reconciliation Act of 1987
is amended—
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(1) in paragraph (1), by striking “1997” and inserting
“2000”, and
“200(12”) in paragraph (4), by striking “1998” and inserting
(b) ExXPANSION OF CaP.—Section 13567(c) of the Omnibus
Budget Reconciliation Act of 1993 is amended by striking “12,000” 107 Stat. 608.
and inserting “36,000”.
(c) REPORT ON INTEGRATION AND TRANSITION.— 42 USC
(1) IN GENERAL.—The Secretary of Health and Human 1395w-21note.
Services shall submit to Congress, by not later than January
1, 1999, a plan for the integration of health plans offered
by social health maintenance organizations (including SHMO
I and SHMO 1II sites develo under section 2355 of the
Deficit Reduction Act of 1984 and under the amendment made
by section 4207(b)(8)XB)(i) of OBRA-1990, respectively) and
similar plans as an option under the Medicare+Choice program
under part C of title XVIII of the Social Security Act,
(2) PROVISION FOR TRANSITION.—Such plan shall include
a transition for social health maintenance organizations operat-
ing under demonstration project authority under such section.
(3) PAYMENT poLiCY.—The report shall also include rec-
ommendations on appropriate payment levels for plans offered
b?v such organizations, including an analysis of the application
of risk adjustment factors appropriate to the population served
by such organizations.

Subchapter C—Medicare Subvention Demonstration Project
for Military Retirees

SEC. 4015. MEDICARE SUBVENTION DEMONSTRATION PROJECT FOR
MILITARY RETIREES.

(a) IN GENERAL.—Title XVIII (42 U.S.C. 1395 et seq.) (as
amended by sections 4603 and 4801) is amended by adding at
the end the following:

“MEDICARE SUBVENTION DEMONSTRATION PROJECT FOR MILITARY 42 USC 1395ggg.
RETIREES

“SEc. 1896. (a) DEFINITIONS.—In this section:

“(1) ADMINISTERING SECRETARIES.—The term ‘administer-
ing Secretaries’ means the Secretary and the Secretary of
Defense acting jointly.

“(2) DEMONSTRATION PROJECT; PROJECT.—The terms ‘dem-
onstration project’ and ‘project’ mean the demonstration project
carried out under this section.

“(3) DESIGNATED PROVIDER.—The term ‘designated provider’
has the meaning given that term in section 721(5) of the
National Defense Authorization Act For Fiscal Year 1997 (Pub-
lic Law 104-201; 110 Stat. 2593; 10 U.S.C. 1073 note).

“(4) MEDICARE-ELIGIBLE MILITARY RETIREE OR DEPEND-
ENT.—The term ‘medicare-eligible military retiree or dependent’
means an individual described in section 1074(b) or 1076(b)
of title 10, United States Code, who—

“(A) would be eligible for health benefits under section

1086 of such title by reason of subsection (c)(1) of such

section 1086 but for the operation of subsection (d) of

such section 1086;
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& “(B)() is entitled to benefits under part A of this title;
an

“(ii) if the individual was entitled to such benefits
before July 1, 1997, received health care items or services
from a health care facility of the uniformed services before
that date, but after becoming entitled to benefits under
part A of this title;

4 “(C) is enrolled for benefits under part B of this title;
an

“(D) has attained age 65.

“(5) MEDICARE HEALTH CARE SERVICES.—The term ‘medi-
care health care services’' means items or services covered under
part A or B of this title.

“(6) MILITARY TREATMENT FACILITY.—The term ‘military
treatment facility’ means a facility referred to in section 1074(a)
of title 10, United States Code.

“7) TRICARE.—The term ‘TRICARE’ has the same mean-
ing as the term ‘TRICARE program’ under section 711 of the
National Defense Authorization Act for Fiscal Year 1996 (10
U.S.C. 1073 note).

“(8) TrRuST FUNDS.—The term ‘trust funds’ means the Fed-
eral Hospital Insurance Trust Fund established in section 1817
and the E‘ederal Supplementary Medical Insurance Trust Fund
established in section 1841.

“(b) DEMONSTRATION PROJECT.—

“(1) IN GENERAL,—

“(A) ESTABLISHMENT.—The administering Secretaries
are authorized to establish a demonstration project (under
an agreement entered into by the administering Secretar-
ies) under which the Secretary shall reimburse the Sec-
retary of Defense, from the trust funds, for medicare health
care services furnished to certain medicare-eligible military
retirees or dependents in a military treatment facility or
by a designated provider.,

“(B) AGREEMENT.—The agreement entered into under
subparagraph (A) shall include at a minimum—

“(i) a description of the benefits to be provided
to the participants of the demonstration project estab-
lished under this section;

“(ii) a description of the eligibility rules for partici-
pation in the demonstration project, including any cost
sharing requirements,

“(iii) a description of how the demonstration project
will satisfy the requirements under this title;

“(iv) a description of the sites selected under para-
graph (2);

“(v) a description of how reimbursement require-
ments under subsection (i) and maintenance of effort
requirements under subsection (j) will be implemented
in the demonstration project;

“(vi) a statement that the Secretary shall have
access to all data of the Department of Defense that
the Secretary determines is necessary to conduct
independent estimates and audits of the maintenance
of effort requirement, the annual reconciliation, and
related matters required under the demonstration
project;
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“(vii) a description of any requirement that the
Secretary waives pursuant to subsection (d); and
“(viii) a certification, provided after review by the
administering Secretaries, that any entity that is
receiving payments by reason of the demonstration
project has sufficient—
“(I) resources and expertise to provide, consist-
ent with payments under subsection (i), the full
range of benefits required to be provided to bene-
ficiaries under the project; and
“II) information and billing systems in place
to ensure the accurate and timely submission of
claims for benefits and to ensure that providers
of services, physicians, and other health care
professionals are reimbursed by the entity in a
timely and accurate manner.
“(2) NUMBER OF SITES.—The project established under this
section shall be conducted in no more than 6 sites, designated
jointly by the administering Secretaries after review of all
TRICARE regions.
“(3) RESTRICTION.—No new military treatment facilities will
be built or expanded with funds from the demonstration project.
“(4) DURATION.—The administering Secretaries shall con-
duct the demonstration project during the 3-year period begin-
ning on January 1, 1998.
“(5) REPORT.—At least 60 days prior to the commencement
of the demonstration project, the administering Secretaries
shall submit a copy of the agreement entered into under para-
graph (1) to the committees of jurisdiction under this title.
“(c) CREDITING OF PAYMENTS.—A payment received by the Sec-
retary of Defense under the demonstration project shall be credited
to the applicable Department of Defense medical appropriation
(and within that appropriation). Any such payment received during
a fiscal year for services provided during a prior fiscal year may
be obligated by the Secretary of Defense during the fiscal year
during which the payment is received.

“(d) WAIVER OF CERTAIN MEDICARE REQUIREMENTS.—

“(1) AUTHORITY.—

“(A) IN GENERAL.—Except as provided under subpara-
graph (B), the demonstration project shall meet all require-
ments of Medicare+Choice plans under part C of this title
and regulations pertaining thereto, and other requirements
for receiving medicare payments, except that the prohibi-
tion of payments to Federal providers of services under
sections 1814(c) and 1835(d), and paragraphs (2) and (3)
of section 1862(a) shall not apply.

“(B) WAIVER.—Except as provided in paragraph (2),
the Secretary is authorized to waive any requirement
described under subparagraph (A), or approve equivalent
or alternative ways of meeting such a requirement, but
only if such waiver or approval—

“(i) reflects the unique status of the Department
of c{)efenae as an agency of the Federal Government;
an

“(ii) is necessary to carry out the demonstration
project.
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Regulations.

“(2) BENEFICIARY PROTECTIONS AND OTHER MATTERS.—The
demonstration project shall comply with the requirements of
part C of this title that relate to beneficiary protections and
other matters, including such requirements relating to the fol-
lowing areas:

“(A) Enrollment and disenrollment.

“(B) Nondiscrimination.

“(C) Information provided to beneficiaries.

“(D) Cost-sharing limitations.

“(E) Appeal and grievance procedures.

“(F) Provider participation.

“(G) Access to services.

“(H) Quality assurance and external review.

“(I) Advance directives.

“(J) Other areas of beneficiary protections that the

Secretary determines are applicable to such project.

“(e) INSPECTOR GENERAL.—Nothing in the agreement entered
into under subsection (b) shall limit the Inspector General of the
Department of Health and Human Services from investigating any
matters regarding the expenditure of funds under this title for
the demonstration project, including compliance with the provisions
of this title and all other relevant laws.

“(f) VOLUNTARY PARTICIPATION.—Participation of medicare-
eligible military retirees or dependents in the demonstration project
shall be voluntary.

“(g) TRICARE HEALTH CARE PLANS.—

“(1) MODIFICATION OF TRICARE CONTRACTS.—In carrying
out the demonstration project, the Secretary of Defense is
authorized to amend existing TRICARE contracts (including
contracts with designated providers) in order to provide the
medicare health care services to the medjcare-eligigle military
retirees and dependents enrolled in the demonstration project
consistent with part C of this title.

“(2) HEALTH CARE BENEFITS.—The administering Secretar-
ies shall prescribe the minimum health care benefits to be
provided under such a plan to medicare-eligible military retirees
or dependents enrolled in the plan. Those benefits shall include
atlleast all medicare health care services covered under this
title.

“(h) ADDITIONAL PLANS.—Notwithstanding any provisions of
title 10, United States Code, the administering Secretaries may
agree to include in the demonstration project any of the
Medicare+Choice plans described in section 18513&)(2)(&&), and such
agreement may include an agreement between the Secretary of
Defense and the Medicare+Choice organization offering such plan
to provide medicare health care services to medicare-eligible mili-
tary retirees or dependents and for such Secretary to receive pay-
ments from such organization for the provision of such services.
. “(i) PAYMENTS BASED ON REGULAR MEDICARE PAYMENT

TES.—

“(1) IN GENERAL.—Subject to the succeeding provisions of
this subsection, the Secretary shall reimburse the Secretary
of Defense for services provided under the demonstration project
at a rate equal to 95 percent of the amount paid to a
Medicare+Choice organization under part C of this title with
respect to such an enrollee. In cases in which a payment amount
may not otherwise be readily computed, the Secretary shall
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establish rules for computing equivalent or comparable payment
amounts.

“(2) EXCLUSION OF CERTAIN AMOUNTS.—In computing the
amount of payment under paragraph (1), the following shall
be excluded:

“(A) SPECIAL PAYMENTS.—Any amount attributable to
an adjustment under subparagraphs (B) and (F) of section
1886(d)(5) and subsection (h) of such section.

“(B) PERCENTAGE OF CAPITAL PAYMENTS.—An amount
determined by the administering Secretaries for amounts
attributable to payments for capital-related costs under
subsection (g) of such section.

“(3) PERIODIC PAYMENTS FROM MEDICARE TRUST FUNDS.—
Payments under this subsection shall be made—

“(A) on a periodic basis consistent with the periodicity
of paayments under this title; and

(B) in appropriate part, as determined by the Sec-
retary, from the trust funds.

“(4) Cap ON AMOUNT.—The aggregate amount to be
reimbursed under this subsection pursuant to the agreement
entered into between the administering Secretaries under sub-
section (b) shall not exceed a total of—

“(A) 250,000,000 for calendar year 1998;

“(B) $60,000,000 for calendar year 1999; and
“(C) $65,000,000 for calendar year 2000,

“(j) MAINTENANCE OF EFFORT.—

“(1) MONITORING EFFECT OF DEMONSTRATION PROGRAM ON
COSTS TO MEDICARE PROGRAM.—

“(A) IN GENERAL.—The administering Secretaries, in
consultation with the Comptroller General, shall closely
monitor the expenditures made under the medicare pro-
ﬁram for medicare-eligible military retirees or dependents

uring the period of the demonstration project compared
to the expenditures that would have been made for such
medicare-eligible military retirees or dependents during
that period if the demonstration project had not been con-
ducted. The agreement entered into by the administering

Secretaries under subsection (b) shall require any partici-

pating military treatment facility to maintain the level

of effort for space available care to medicare-eligible mili-

tary retirees or dependents.

“(B) ANNUAL REPORT BY THE COMPTROLLER GENERAL.—
Not later than December 31 of each year during which
the demonstration project is conducted, the Comptroller
General shall submit to the administering Secretaries and
the appropriate committees of Con s a report on the
extent, if any, to which the costs o% the Secretary under
the medicare program under this title increased during
the px;;eceding gsca] year as a result of the demonstration
project.

“(2) REQUIRED RESPONSE IN CASE OF INCREASE IN COSTS.—

“(A) IN GENERAL.—If the administering Secretaries
find, based on paragraph (1), that the expenditures under
the medicare program under this title increased (or are
expected to increase) during a fiscal year because of the
demonstration project, the administering Secretaries shall
take such steps as may be needed—
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“(i) to recoup for the medicare program the amount
of such increase in expenditures; and

“(ii) to prevent any such increase in the future.
“(B) STEPS.—Such steps—

“(i) under subparagraph (A)(i) shall include pay-
ment of the amount of such increased expenditures
by the Secretary of Defense from the current medical
care appropriation of the Department of Defense to
the trust funds; and

“(ii) under subparagraph (A)ii) shall include
suspending or terminating the demonstration project
(in whole or in part) or lowering the amount of payment
under subsection (i)(1).

“(k) EVALUATION AND REPORTS.—

“(1) INDEPENDENT EVALUATION.—The Comptroller General
of the United States shall conduct an evaluation of the dem-
onstration project, and shall submit annual reports on the
demonstration project to the administering Secretaries and to
the committees of jurisdiction in the Congress. The first report
shall be submitted not later than 12 months after the date
on which the demonstration project begins operation, and the
final report not later than 3% years after that date. The evalua-
tion and reports shall include an assessment, based on the
agreement entered into under subsection (b), of the following:

“(A) Any savings or costs to the medicare program
under this title resulting from the demonstration project.

“(B) The cost to the Department of Defense of providing
care to medicare-eligible military retirees and dependents
under the demonstration project.

“(C) A description of the effects of the demonstration
prcg'ect on military treatment facility readiness and training

the probable effects of the project on overall Depart-
ment of Defense medical readiness and training.

“(D) Any impact of the demonstration project on access
to care for active duty military personnel and their depend-
ents.

“E) An analysis of how the demonstration project
affects the overall accessibility of the uniformed services
treatment system and the amount of space available for
point-of-service care, and a description of the unintended
effects (if any) upon the normal treatment priority system.

“(F) Compliance by the Department of Defense with
the requirements under this title.

“(G) The number of medicare»eligible military retirees
and dependents opting to participate in the demonstration
gro_]ect instead of receiving health benefits through another

ealth insurance plan (including benefits under this title).

“(H) A list of the health insurance plans and programs
that were the primary payers for medicare-eligible military
retirees and g pendents during the year prior to their
participation in the demonstration project and the distribu-
tlon otp their previous enrollment in such plans and pro-

“(I) Any impact of the demonstration project on private
health care providers and beneficiaries under this title
that are not enrolled in the demonstration project.



PUBLIC LAW 105-33—AUG. 5, 1997 111 STAT. 343

“(J) An assessment of the access to care and quali
of care for medicare-eligible military retirees and depend-
ents under the demonstration project.

“{K) An analysis of whether, and in what manner,
easier access to the uniformed services treatment system
affects the number of medicare-eligible military retirees
and dependents receiving medicare health care services.

“(Lgj Any impact of the demonstration project on the
access to care for medicare-eligible military retirees and
dependents who did not enroll in the demonstration project
anld for other individuals entitled to benefits under this
title.

“(M) A description of the difficulties (if any) experi-
enced by the Department of Defense in managing the dem-
onstration project and TRICARE contracts.

“(N) Any additional elements specified in the agree-
ment entered into under subsection (b).

“(0) Any additional elements that the Comptroller Gen-
eral of the United States determines is appropriate to
assess regarding the demonstration project.

“(2) REPORT ON EXTENSION AND EXPANSION OF DEMONSTRA-

TION PROJECT.—Not later than 6 months after the date of

the submission of the final report by the Comptroller General

of the United States under paragraph (1), the administering

Secretaries shall submit to Congress a report containing their

recommendation as to—

“(A) whether there is a cost to the health care program
under this title in conducting the demonstration project,
and whether the demonstration project could be expanded
without there being a cost to such health care program
or to the Federal Government;

“(B) whether to extend the demonstration project or
make the project permanent; and

“(C) whether the terms and conditions of the project
should be continued (or modified) if the project is extended
or expanded.”.

(b) IMPLEMENTATION PLAN FOR VETERANS SUBVENTION.—Not 42 USC 1395ggg
later than 12 months after the start of the demonstration project, note.
the Secretary of Health and Human Services and the Secretary
of Veterans Affairs shall jointly submit to Congress a detailed
implementation plan for a subvention demonstration project (that
follows the model of the demonstration project conducted under
section 1896 of the Social Security Act (as added by subsection
(a)) to begin in 1999 for veterans (as defined in section 101 of
title 38, United States Code) that are eligible for benefits under
title XVIII of the Social Security Act.

Subchapter D—Other Projects

SEC. 4016, MEDICARE COORDINATED CARE DEMONSTRATION 42 USC 1395b-1
PROJECT. note.

(a) DEMONSTRATION PROJECTS.—

(1) IN GENERAL.—The Secretary of Health and Human
Services (in this section referred to as the “Secretary”) shall
conduct demonstration projects for the purpose of evaluating
methods, such as case management and other models of coordi-
nated care, that—
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(A) improve the quality of items and services provided
to target individuals; and

(B) reduce expenditures under the medicare program
under title XVIII of the Social Security Act (42 U.S.C.
1395 et seq.) for items and services provided to target
individuals.

(2) TARGET INDIVIDUAL DEFINED.—In this section, the term
“target individual” means an individual that has a chronic
illness, as defined and identified by the Secretary, and is
enrolled under the fee-for-service program under parts A and
B of title XVIII of the Social Security Act (42 U.S.C. 1395¢c
et seq.; 1395j et seq.).

(b) PROGRAM DESIGN.—

(1) INTTIAL DESIGN.—The Secretary shall evaluate best prac-
tices in the private sector of methods of coordinated care for
a period of 1 year and design the demonstration project based
on such evaluation.

(2) NUMBER AND PROJECT AREAS.—Not later than 2 years
after the date of enactment of this Act, the Secretary shall
implement at least 9 demonstration projects, including—

(A) 5 projects in urban areas;

(B) 3 projects in rural areas; and

(C) 1 project within the District of Columbia which
is operatetf by a nonprofit academic medical center that
maintains a National Cancer Institute certified comprehen-
sive cancer center.

(3) EXPANSION OF PROJECTS; IMPLEMENTATION OF DEM-
ONSTRATION PROJECT RESULTS.—

(A) EXPANSION OF PROJECTS.—If the initial report
under subsection (c) contains an evaluation that demonstra-
tion projects—

(i) reduce expenditures under the medicare pro-
gram; or

(ii) do not increase expenditures under the medi-
care program and increase the %uahty of health care
services provided to target individuals and satisfaction
of beneficiaries and health care providers;

the Secretary shall continue the existing demonstration

projects and may expand the number of demonstration

projects.

(B) IMPLEMENTATION OF DEMONSTRATION PROJECT
RESULTS.—If a report under subsection (c) contains an
evaluation as described in subparagraph (A), the Secretary
may issue regulations to implement, on a permanent basis,
the components of the demonstration project that are bene-
ficial to the medicare program.

(c) REPORT TO CONGRESS.—

(1) IN GENERAL.—Not later than 2 years after the Secretary
implements the initial demonstration projects under this sec-
tion, and biannually thereafter, the Secretary shall submit
to Congress a report regarding the demonstration projects con-
ducted under this section.

(2) CONTENTS OF REPORT.—The report in paragraph (1)
shall include the following:

(A) A description of the demonstration projects con-
ducted under this section.

(B) An evaluation of—
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(i) the cost-effectiveness of the demonstration
projects;

(ii) the quality of the health care services provided
to Earget individuals under the demonstration projects;
an

(iii) beneficiary and health care provider satisfac-
tion under the demonstration project.

(C) Any other information regarding the demonstration
projects conducted under this section that the Secretary
determines to be appr’c[:%riate.

(d) WAIVER AUTHORITY.—The Secretary shall waive compliance
with the requirements of title XVIII of the Social Security Act
(42 U.S.C. 1395 et seq.) to such extent and for such period as
the Secretary determines is necessary to conduct demonstration
projects.

(e) FUNDING.—

(1) DEMONSTRATION PROJECTS.—

(A) IN GENERAL.—

(i) STATE PBOJECTS.—Exc?Ft as provided in clause
(i1), the Secretary shall provide for the transfer from
the Federal Hospital Insurance Trust Fund and the
Federal Supplementary Insurance Trust Fund under
title XVIII of the Social Security Act (42 U.S.C. 13951,
1395t), in such proportions as the Secretary determines
to be appropriate, of such funds as are necessary for
the costs of carrying out the demonstration projects
under this section.

(ii) CANCER HOSPITAL.—In the case of the project
described in subsection (b)(2)(C), amounts shall be
available only as provided in any Federal law making
appropriations for the District of Columbia.

(B) LiMiTaTiON.—In conducting the demonstration
project under this section, the Secretary shall ensure that
the a gate payments made by the Secretary do not
exceed the amount which the Secretary would have paid
if the demonstration projects under this section were not
implemented.

(2) EVALUATION AND REPORT.—There are authorized to be
appropriated such sums as are necessary for the purpose of
de:glop%n)g and submitting the report to Congress under sub-
section (c).

SEC. 4017. ORDERLY TRANSITION OF MUNICIPAL HEALTH SERVICE
DEMONSTRATION PROJECTS.

Section 9215 of the Consolidated Omnibus Budget Reconcili-
ation Act of 1985, as amended by section 6135 of OBRA-1989
and section 13557 of OBRA-1993, is further amended— 42 USC 1395b-1
(1) by inserting “(a)” before “The Secretary”, and note.
(2) by adding at the end the following: “Subject to sub-
section (c), the Secretary may further extend such demonstra-
tion projects through December 31, 2000, but only with respect
to individuals who received at least one service during the
period beginning on January 1, 1996, and ending on the date
of the enactment of the Balanced Budget Act of 1997.
“(b) The Secretary shall work with each such demonstration
Bvroject to develop a J)Ia.n, to be submitted to the Committee on
ays and Means and the Committee on Commerce of the House
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42 USC
1395w-21 note.

of Representatives and the Committee on Finance of the Senate
by March 31, 1998, for the orderly transition of demonstration
projects and the project participants to a non-demonstration project
health care delivery system, such as through integration with a
private or public health plan, including a medicaid managed care
or Medicare+Choice plan.

“(c) A demonstration project under subsection (a) which does
not develop and submit a transition plan under subsection (b)
by March 31, 1998, or, if later, 6 months after the date of the
enactment of the Balanced Budget Act of 1997, shall be discontinued
as of December 31, 1998. The Secretary shall provide appropriate
technical assistance to assist in the transition so that disruption
of medical services to project participants may be minimized.”.

SEC. 4018. MEDICARE ENROLLMENT DEMONSTRATION PROJECT.

(a) DEMONSTRATION PROJECT.—

(1) EsTABLISHMENT.—The Secretary shall implement a
demonstration project (in this section referred to as the
“project”) for the purpose of evaluating the use of a third-
party contractor to conduct the Medicare+Choice plan enroll-
ment and disenrollment functions, as described in part C of
title XVIII of the Social Security Act (as added by section
4001 of this Act), in an area.

(2) CoNsULTATION.—Before implementing the project under
this section, the Secretary shall consult with affected parties
on—

(A) the design of the project;

. (B) the selection criteria for the third-party contractor;
an

(C) the establishment of performance standards, as
described in paragraph (3).

(3) PERFORMANCE STANDARDS.—

(A) IN GENERAL—The Secretary shall establish
performance standards for the accuracy and timeliness of
the Medicare+Choice plan enrollment and disenrollment
functions performed by the third-party contractor.

(B) NONCOMPLIANCE.—In the event that the third-party
contractor is not in substantial compliance with the
performance standards established under subparagraph
(A), such enrollment and disenrollment functions shall be
performed by the Medicare+Choice plan until the Secretary
appoints a new third-party contractor.

(b) REPORT TO CONGRESS.—The Secretary shall periodically
report to Congress on the progress of the project conducted pursuant
to this section.

(c) WAIVER AUTHORITY.—The Secretary shall waive compliance
with the requirements of part C of title XVIII of the Social Security
Act (as amended by section 4001 of this Act) to such extent and
for such period as the Secretary determines is necessary to conduct
the project.

(d) DURATION.—A demonstration project under this section shall
be conducted for a 3-year period. '

(e) SEPARATE FROM OTHER DEMONSTRATION PROJECTS.—A
project implemented by the Secretary under this section shall not
be conducted in conjunction with any other demonstration project.
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SEC. 4019. EXTENSION OF CERTAIN MEDICARE COMMUNITY NURSING 42 USC 1395mm
ORGANIZATION DEMONSTRATION PROJECTS. note.

Notwithstanding any other provision of law, demonstration
projects conducted under section 4079 of the Omnibus Budget Rec-
onciliation Act of 1987 may be conducted for an additional period
of 2 years, and the deadline for any report required relating to
the results of such projects shall be not later than 6 months before
the end of such additional period.

CHAPTER 3—COMMISSIONS
SEC. 4021. NATIONAL BIPARTISAN COMMISSION ON THE FUTURE OF 42 USC 1395b
MEDICARE. note.

(a) ESTABLISHMENT.—There is established a commission to be
known as the National Bipartisan Commission on the Future of
Medicare (in this section referred to as the “Commission”).

(b) DuTIES OF THE COMMISSION.—The Commission shall—

(1) review and analyze the lolig‘-}:,lerm financial condition
of the medicare program under title IT of the Social Security
Act (42 U.S.C. 1395 et seq.);

(2) identify problems that threaten the financial integrity
of the Federal I-II())s ital Insurance Trust Fund and the Fegg'al
Supplementary Medical Insurance Trust Fund established
unger that title (42 U.S.C. 1395i, 1395t), including—

(A) the financial impact on the medicare program of
the significant increase in the number of medicare eligible
individuals which will occur beginning approximately dur-
ing 2010 and lasting for ap%roximately 25 years, and

(B) the extent to which current medicare update
indexes do not accurately reflect inflation;

(3) analyze potential solutions to the problems identified
under paragraph (2) that will ensure both the financial integrity
of the medicare program and the provision of appropriate bene-
fits under such program, including methods used by other
nations to respond to comparable demographic patterns in eligi-
bility for health care benefits for eldeﬁg and disabled individ-
uals and trends in employment-related health care for retirees;

(4) make recommendations to restore the solvency of the
Federal Hospital Insurance Trust Fund and the financial integ-
;'i:;ly dof the Federal Supplementary Medical Insurance Trust

na,

(5) make recommendations for establishing the appropriate
financial structure of the medicare program as a whole;

(6) make recommendations for establishing the appropriate
balance of benefits covered and beneficiary contributions to
the medicare program;

(7) make recommendations for the time periods during
which the recommendations described in paragraphs (4), (5),
and (6) should be implemented;

(8) make recommendations regarding the financing of grad-
uate medical education (GME), including consideration of alter-
native broad-based sources of funding for such education and
funding for institutions not currently eligible for such GME
support that conduct approved graduate medical residency pro-
grams, such as children’s hospitals;

(9) make recommendations on modifying age-based el.(iigi-
bility to correspond to changes in age-based ehgibility under
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the OASDI program and on the feasibility of allowing individ-
uals between the age of 62 and the medicare eligibility age
to buy into the medicare program;

(10) make recommendations on the impact of chronic dis-
ease and disability trends on future costs and quality of services
under the current benefit, financing, and delivery system struc-
ture of the medicare program;

(11) make recommendations regarding a comprehensive
approach to preserve the program; an

(12) review and analyze such other matters as the Commis-
sion deems appropriate.

(c) MEMBERSHIP.—

(1) NUMBER AND APPOINTMENT.—The Commission shall be
composed of 17 members, of whom—

(A) four shall be appointed by the President;

(B) six shall be appointed by the Majority Leader of
the Senate, in consultation with the Minority Leader of
the Senate, of whom not more than 4 shall be of the
same é)olitical party;

(C) six shall be appointed by the Speaker of the House
of Representatives, in consultation with the Minority
Leader of the House of Representatives, of whom not more
than 4 shall be of the same political party; and

(D) one, who shall serve as Chairman of the Commis-
sion, appointed jointly by the President, Majority Leader
of the Senate, and the Speaker of the House of Representa-
tives.

(2) DEADLINE FOR APPOINTMENT.—Members of the Commis-
sion shall be appointed by not later than December 1, 1997.

(3) TERMS OF APPOINTMENT.—The term of a.ug a¥pointment
under paragraph (1) to the Commission shall be for the life
of the Commission.

(4) MEETINGS.—The Commission shall meet at the call
of its Chairman or a majority of its members.

(5) QUORUM.—A quorum shall consist of 8 members of
the Commission, except that 4 members may conduct a hearing
under subsection (e).

(6) VACANCIES.—A vacancy on the Commission shall be
filled in the same manner in which the original appointment
was made not later than 30 days after the Commission is
given notice of the vacancy and shall not affect the power
of the remaining members to execute the duties of the Commis-
sion.

(7) COMPENSATION.—Members of the Commission shall
receive no additional pay, allowances, or benefits by reason
of their service on the Commission.

(8) EXPENSES.—Each member of the Commission shall
receive travel expenses and per diem in lieu of subsistence
in accordance with sections 5702 and 5703 of title 5, United
States Code.

(d) STAFF AND SUPPORT SERVICES.—

(1) EXECUTIVE DIRECTOR.—

(A) APPOINTMENT.—The Chairman shall appoint an
executive director of the Commission.

(B) CoMPENSATION.—The executive director shall be
ga{ld dthle rate of basic pay for level V of the Executive

chedule.
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(2) Starr.—With the approval of the Commission, the
executive director may appoint such personnel as the executive
director considers appropriate.

(3) APPLICABILITY OF CIVIL SERVICE LAWS.—The staff of
the Commission shall be appointed without regard to the provi-
sions of title 5, United States Code, governing appointments
in the competitive service, and shall be paid without regard
to the provisions of chapter 51 and subchapter III of chapter
53 of such title (relating to classification and General Schedule
pay rates).

(4) EXPERTS AND CONSULTANTS.—With the approval of the
Commission, the executive director may procure temporary and
intermittent services under section 3109(b) of title 5, United
States Code.

(5) PHYSICAL FACILITIES.—The Administrator of the Gen-
eral Services Administration shall locate suitable office space
for the operation of the Commission. The facilities shall serve
as the headquarters of the Commission and shall include all
necessary equipment and incidentals required for the proper
functioning of the Commission.

(e) POWERS OF COMMISSION,—

(1) HEARINGS AND OTHER ACTIVITIES.—For the purpose of
carrying out its duties, the Commission may hold such hearings
and undertake such other activities as the Commission deter-
mines to be necessary to carry out its duties.

(2) STUDIES BY GAO.—Upon the request of the Commission,
the Comptroller General s conduct such studies or investiga-
tions as the Commission determines to be necessary to carry
out its duties.

(3) COST ESTIMATES BY CONGRESSIONAL BUDGET OFFICE AND
OFFICE OF THE CHIEF ACTUARY OF HCFA.—

(A) The Director of the Congressional Budget Office
or the Chief Actuary of the Health Care Financing Adminis-
tration, or both, shall provide to the Commission, upon
the request of the Commission, such cost estimates as
the Commission determines to be necessary to carry out
its duties.

(B) The Commission shall reimburse the Director of
the Congressional Budget Office for expenses relating to
the employment in the office of the Director of such addi-
tional staff as may be necessary for the Director to comply
with requests by the Commission under subparagraph (A).
(4) DETAIL OF FEDERAL EMPLOYEES.—Upon the request of

the Commission, the head of any Federal agency is authorized
to detail, without reimbursement, any of the personnel of such
agency to the Commission to assist the Commission in carrying
out its duties. Any such detail shall not interrupt or otherwise
affect the civil service status or privileges of the Federal
employee.

() TECHNICAL ASSISTANCE.—Upon the request of the
Commission, the head of a Federal agency shall provide such
technical assistance to the Commission as the Commission
determines to be necessary to carry out its duties.

(6) USE OF MAILS.—The Commission may use the United
States mails in the same manner and under the same conditions
as Federal agencies and shall, for purposes of the frank, be
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42 USC 1395b-6.

considered a commission of Congress as described in section

3215 of title 39, United States Code.

(7) OBTAINING INFORMATION.—The Commission may secure
directly from any Federal agency information necessary to
enable it to carry out its duties, if the information may be
disclosed under section 552 of title 5, United States Code.
Upon request of the Chairman of the Commission, the head
of such agency shall furnish such information to the Commis-
sion.

(8) ADMINISTRATIVE SUPPORT SERVICES.—Upon the request
of the Commission, the Administrator of General Services shall
provide to the Commission on a reimbursable basis such
administrative support services as the Commission may
request.

(9) PRINTING.—For Eurposes of costs relating to printing
and binding, including the cost of personnel detailed from the
Government Printing Office, the Commission shall be deemed
to be a committee of the Congress.

(f) REPORT.—Not later than March 1, 1999, the Commission
shall submit a report to the President and Congress which shall
contain a detailed statement of only those recommendations, find-
ings, and conclusions of the Commission that receive the approval
of at least 11 members of the Commission.

(g) TERMINATION.—The Commission shall terminate 30 days
after the date of submission of the report required in subsection

(h) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated $1,500,000 to carry out this section. 60 percent
of such appropriation shall be payable from the Federal Hospital
Insurance Trust Fund, and 40 percent of such appropriation shall
be payable from the Federal Igi\p]:ilemem:aa\r}' Medical Insurance
'}';ggt I:‘l'ggg }under title XVIII of the Social Security Act (42 U.S.C.

i, t).

SEC. 4022. MEDICARE PAYMENT ADVISORY COMMISSION.

(a) IN GENERAL.—Title XVIII is amended by inserting after
section 1804 the following new section:

“MEDICARE PAYMENT ADVISORY COMMISSION

“SEc. 1805. (a) ESTABLISHMENT.—There is hereby established
the Medicare Payment Advisory Commission (in this section
referred to as the ‘Commission’).

“(b) DUTIES.—

“(1) REVIEW OF PAYMENT POLICIES AND ANNUAL REPORTS.—

The Commission shall—

“(A) review gayment policies under this title, including
the topics described in paragraph (2);

“(B) make recommendations to Congress concerning
such payment policies;

“(Cﬁy not later than March 1 of each year (beginning
with 1998), submit a regort to Congress containing the
results of such reviews and its recommendations concerning
such policies; and

“D) by not later than June 1 of each year (beginning
with 1998), submit a report to Congress containing an
examination of issues ecting the medicare program,
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including the implications of changes in health care deliv-

ery in tie United States and in the market for health

care services on the medicare program.

“(2) SPECIFIC TOPICS TO BE REVIEWED.—

“(A) MEDICARE+CHOICE PROGRAM.—Specifically, the
Commission shall review, with respect to the
Medicare+Choice pro Eram under part C, the following:

“(i) The methodology for making payment to plans
under such program, including the making of differen-
tial payments and the distribution of differential
updates among different payment areas.

“(ii) The mechanisms used to adjust payments for
risk and the need to adjust such mechanisms to take
into account health status of beneficiaries.

“(iii) The implications of risk selection both among
Medicare+Choice organizations and between the
Medicare+Choice option and the original medicare fee-
for-service option.

“(iv) The development and implementation of
mechanisms to assure the quality of care for those
enrolled with Medicare+Choice organizations.

“(v) The impact of the Medicare+Choice program
on access to care for medicare beneficiaries.

“(vi) Other major issues in implementation and
further development of the Medicare+Choice program.
“(B) ORIGINAL MEDICARE FEE-FOR-SERVICE SYSTEM.—

Specifically, the Commission shall review payment policies

under parts A and B, including—

“(i) the factors affecting expenditures for services
in different sectors, including the process for updating
}mspital, skilled nursing facility, physician, and other

ees,

“(ii) payment methodologies, and

“(ii) their relationship to access and quality of
care for medicare beneficiaries.

“(C) INTERACTION OF MEDICARE PAYMENT POLICIES WITH
HEALTH CARE DELIVERY GENERALLY.—Specifically, the
Commission shall review the effect of payment policies
under this title on the delivery of health care services
other than under this title and assess the implications
of changes in health care delivery in the United States
and in the general market for health care services on
the medicare program.

“(3) COMMENTS ON CERTAIN SECRETARIAL REPORTS.—If the
Secretary submits to Congress (or a committee of Congress)
a report that is required by law and that relates to payment
policies under this title, the Secretary shall transmit a copy
of the report to the Commission. The Commission shall review
the report and, not later than 6 months after the date of
submittal of the Secretary’s report to Congress, shall submit
to the appropriate committees of Congress written comments
on such report. Such comments may include such recommenda-
tions as the Commission deems appropriate.

“(4) AGENDA AND ADDITIONAL REVIEWS.—The Commission
shall consult periodically with the chairmen and ranking minor-
ity members of the appropriate committees of Congress regard-
ing the Commission’s agenda and progress towards achieving



111 STAT. 352

PUBLIC LAW 105-33—AUG. 5, 1997

the agenda, The Commission may conduct additional reviews,
and submit additional reports to the appropriate committees
of Congress, from time to time on such topics relating to the
program under this title as may be requested by such chairmen
and members and as the Commission deems appropriate.

“(5) AVAILABILITY OF REPORTS.—The Commission shall
transmit to the Secretary a copy of each report submitted
under this subsection and shall make such reports available
to the public.

“(6) APPROPRIATE COMMITTEES OF CONGRESS.—For purposes
of this section, the term ‘appropriate committees of gongress’
means the Committees on Ways and Means and Commerce
of the House of Representatives and the Committee on Finance
of the Senate.

“(c) MEMBERSHIP.—

“(1) NUMBER AND APPOINTMENT.—The Commission shall
be (l:omposed of 15 members appointed by the Comptroller Gen-
eral.

“(2) QUALIFICATIONS.—

“(A) IN GENERAL.—The membership of the Commission
shall include individuals with national recognition for their
expertise in health finance and economics, actuarial
science, health facility management, health plans and
integrated delivery systems, reimbursement of health facili-
ties, allopathic and osteopathic physicians, and other
providers of health services, and other related fields, who
provide a mix of different professionals, broad geosraphic
representation, and a balance between urban and rural
representatives.

“(B) IncLUSION.—The membership of the Commission
shall include (but not be limited to) physicians and other
health professionals, employers, third-party payers, individ-
uals skilled in the conduct and interpretation of biomedical,
health services, and health economics research and exper-
tise in outcomes and effectiveness research and technology
assessment. Such membership shall also include represent-
atives of consumers and the elderly.

“(C) MAJORITY NONPROVIDERS.—Individuals who are
directly involved in the provision, or management of the
delivery, of items and services covered under this title
shall not constitute a majority of the membership of the
Commission.

“(D) ETHICAL DISCLOSURE.—The Comptroller General
shall establish a system for public disclosure by members
of the Commission of financial and other potential conflicts
of interest relating to such members.

“(3) TERMS.—

“A) IN GENERAL—The terms of members of the
Commission shall be for 3 years except that the Comptroller
General shall designate staggered terms for the members
first appointed.

“(B) VACANCIES.—Any member appointed to fill a
vacancy occurring before the expiration of the term for
which the member’s predecessor was appointed shall be
appointed only for the remainder of that term. A member
may serve after the expiration of that member’s term until
a successor has taken office. A vacancy in the Commission
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shall be filled in the manner in which the original appoint-

ment was made.

“(4) CoMPENSATION.—While serving on the business of the
Commission (including traveltime), a member of the Commis-
sion shall be entitled to compensation at the per diem equiva-
lent of the rate provided for level IV of the Executive Schedule
under section 5315 of title 5, United States Code; and while
so serving away from home and the member’s regular place
of business, a member may be allowed travel expenses, as
authorized by the Chairman of the Commission. Physicians
serving as personnel of the Commission may be provided a
physician comparability allowance by the Commission in the
same manner as Government physicians may be provided such
an allowance by an agency under section 5948 of title 5, United
States Code, and for such purpose subsection (i) of such section
shall apply to the Commission in the same manner as it applies
to the Ei‘el:u:uassus'.-e Valley Authority. For purposes of pay (other
than pay of members of the C}omrnis:‘-;i(ngml and employment
benefits, rights, and privileges, all personnel of the Commission
sshall be treated as ifP they were employees of the United States

enate.

“(6) CHAIRMAN; VICE CHAIRMAN.—The Comptroller General
shall designate a member of the Commission, at the time of
appointment of the member as Chairman and a member as
Vice Chairman for that term of appointment, except that in
the case of vacancy of the Chairmansiip or Vice Chairmanship,
the Comptroller General may designate another member for
the remainder of that member’s term.

“(6) MEETINGS.—The Commission shall meet at the call
of the Chairman.

“(d) DIRECTOR AND STAFF; EXPERTS AND CONSULTANTS.—Sub-
ject to such review as the Comptroller General deems necessary
to assure the efficient administration of the Commission, the
Commission may—

“(1) employ and fix the compensation of an Executive Direc-
tor (subject to the approval of the Comptroller General) and
such other personnel as may be necessary to carry out its
duties (without regard to the provisions of title 5, United States
Code, governing appointments in the competitive service);

“(2) seek such assistance and support as may be required
in the performance of its duties from appropriate Federal
departments and agencies;

“(3) enter into contracts or make other arrangements, as
may be necessary for the conduct of the work of the Commission
%ﬂrgzlg)u;nregard to section 3709 of the Revised Statutes (41

“(4) make advance, progress, and other payments which
relate to the work of the Commission;

“(5) provide transportation and subsistence for persons
serving without compensation; and

“(6) prescribe such rules and regulations as it deems nec-
essary with respect to the internal organization and operation
of the Commission.

“(e) POWERS.—

“(1) OBTAINING OFFICIAL DATA.—The Commission may
secure directly from any department or agency of the United
States information necessary to enable it to carry out this
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section. Upon request of the Chairman, the head of that depart-
ment or agency shall furnish that information to the Commis-
sion on an agreed upon schedule.

“(2) DATA COLLECTION.—In order to carry out its functions,
the Commission shall—

“(A) utilize existing information, both published and
unpublished, where possible, collected and assessed either
by its own staff or under other arrangements made in
accordance with this section,

“(B) carry out, or award grants or contracts for, original
research and experimentation, where existing information
is inadequate, and

“(C) adopt procedures allowing any interested party
to submit information for the Commission’s use in making
reports and recommendations.

“(8) ACCESS OF GAO TO INFORMATION.—The Comptroller
General shall have unrestricted access to all deliberations,
records, and nonproprietary data of the Commission, imme-
diately upon request.

“(4) PERIODIC AUDIT.—The Commission shall be subject
to periodic audit by the Comptroller General.

“(f) AUTHORIZATION OF APPROPRIATIONS.—

“(1) REQUEST FOR APPROPRIATIONS.—The Commission shall
submit requests for appropriations in the same manner as
the Comptroller General submits requests for appropriations,
but amounts appropriated for the Commission shall be separate
from amounts appropriated for the Comptroller General.

“(2) AUTHORIZATION.—There are authorized to be appro-
priated such sums as may be necessary to carry out the provi-
sions of this section. Sixty percent of such appropriation shall
be payable from the Federal Hospital Insurance Trust Fund,
and 40 percent of such appropriation shall be payable from
the Federal Supplementary Medical Insurance Trust Fund.”.
(b) ABOLITION OF PROPAC AND PPRC.—

(1) PROPAC.—

(A) IN GENERAL.—Section 1886(e) (42 U.S.C.
1395ww(e)) is amended—

(i) by striking paragraphs (2) and (6); and
(ii) in paragraph (3), by striking “(A) The Commis-
sion” and all that follows through “(B)”.

(B) CONFORMING AMENDMENT.—Section 1862 (42
U.S.C. 1395y) is amended by striking “Prospective Payment
Assessment Commission” each place it appears in sub-
section (a)(1)(D) and subsection (i) and inserting “Medicare
Payment Advisory Commission”.

(2) PPRC.—

(A) IN GENERAL.—Title XVIII is amended by striking
section 1845 (42 U.S.C. 1395w-1).

(B) ELIMINATION OF CERTAIN REPORTS.—Section 1848
(42 U.S.C. 1395w—4) is amended—

ax ()i) by striking subparagraph (F) of subsection

2),
(ii) by striking subparagraph (B) of subsection

(H)(1), and

(iii) in subsection (f)(3), by striking “Physician Pay-
ment Review Commission,”.
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(C) CONFORMING AMENDMENTS.—Section 1848 (42

U.S.C. 1395w—4) is amended by striking “Physician Pay-

ment Review Commission” and inserting “Medicare Pay-

ment Advisory Commission” each place it appears in sug-

sections (c)(2)(B)(iii), (g)(6)(C), and (g)(7)(C).

(¢) EFFECTIVE DATE; TRANSITION.— 42 USC 1395b-6

(1) IN GENERAL.—The Comptroller General shall first pro- note.
vide for appointment of members to the Medicare Payment
Advisory Commission (in this subsection referred to as
“MedPAC”) by not later than September 30, 1997.

(2) TRANSITION.—As quickly as possible after the date a
majority of members of MedPAC are first appointed, the
Comptroller General, in consultation with the Prospective Pay-
ment Assessment Commission (in this subsection referred to
as “ProPAC”) and the Physician Payment Review Commission
(in this subsection referred to as “PPRC"), shall provide for
the termination of the ProPAC and the PPRC. As of the date
of termination of the respective Commissions, the amendments
made by paragraphs (1) and (2), respectively, of subsection
(b) become effective. The Comptroller General, to the extent
feasible, shall provide for the transfer to the MedPAC of assets
and staff of the ProPAC and the PPRC, without any loss
of benefits or seniority by virtue of such transfers. Fund bal-
ances available to the ProPAC or the PPRC for any period
shall be available to the MedPAC for such period for like
purposes.

(3) CONTINUING RESPONSIBILITY FOR REPORTS.—The
MedPAC shall be responsible for the preparation and submis-
sion of reports required by law to be submitted (and which
have not been submitted by the date of establishment of the
MedPAC) by the ProPAC and the PPRC, and, for this purpose,
any reference in law to either such Commission is deemed,
after the appointment of the MedPAC, to refer to the MedPAC.

CHAPTER 4—MEDIGAP PROTECTIONS

SEC. 4031. MEDIGAP PROTECTIONS.

(a) GUARANTEEING ISSUE WITHOUT PREEXISTING CONDITIONS
FOR CONTINUOUSLY COVERED INDIVIDUALS.—Section 1882(s) (42
U.S.C. 1395ss(s)) is amended—

(1) in paragraph (3), by striking “paragraphs (1) and (2)”
and inserting “this subsection”,

(2) by redesignating paragraph (3) as paragraph (4), and

(3) by inserting after paragraph (2) the following new para-

graph:
“(3)¥A) The issuer of a medicare supplemental policy—

“(i) may not deny or condition the issuance or effectiveness
of a medicare supplemental policy described in subparagraph
(C) that is offered and is available for issuance to new enrollees
by such issuer;

“(ii) may not discriminate in the pricing of such policy,
because of health status, claims experience, receipt of ﬁealth
care, or medical condition; and

“(iii) may not impose an exclusion of benefits based on
a pre-existing condition under such ({)olicy,

in the case of an individual described in subparagraph (B) who
seeks to enroll under the policy not later than 63 days after the
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date of the termination of enrollment described in such subpara-
graph and who submits evidence of the date of termination or
disenrollment along with the application for such medicare supple-
mental policy.

“(B) An individual described in this subparagraph is an individ-

ual described in any of the following clauses:

“(1) The individual is enrclled under an employee welfare
benefit plan that provides health benefits that supplement the
benefits under this title and the plan terminates or ceases
to provide all such supplemental health benefits to the individ-

“(ii) The individual is enrolled with a Medicare+Choice
organization under a Medicare+Choice plan under part C, and
there are circumstances permitting discontinuance of the
individual’s election of the plan under the first sentence of
section 1851(e)(4).

“(iii) The individual is enrolled with an eligible organization
under a contract under section 1876, a similar organization
operatinﬁ under demonstration project authority, effective for
periods before April 1, 1999, with an organization under an
agreement under section 1833(a)(1)(A), or with an organization
under a policy described in subsection (t), and such enrollment
ceases under the same circumstances that would permit dis-
continuance of an individual's election of coverage under the
first sentence of section 1851(e)(4) and, in the case of a policy
described in subsection (t), there is no provision under
applicable State law for the continuation or conversion of cov-
erage under such policy.

“(iv) The individual is enrolled under a medicare supple-
mental policy under this section and such enrollment ceases
because—

“I) of the bankruptcy or insolvency of the issuer or
because of other involuntary termination of coverage or
enrollment under such policy and there is no provision
under applicable State law for the continuation or conver-
sion of such coverage;

“II) the issuer of the policy substantially violated a
material provision of the policy; or

“(III) the issuer (or an agent or other entity acting
on the issuer’s behalf) materially misrepresented the pol-
icy’s provisions in marketing the policy to the individual.
“(v) The individual—

“(I) was enrolled under a medicare supplemental policy
under this section,

“(II) subsequently terminates such enrollment and
enrolls, for the first time, with any Medicare+Choice
organization under a Medicare+Choice plan under part
C, any eligible organization under a contract under section
1876, any similar organization operating under demonstra-
tion paoject authority, or any policy described in subsection
(t), an

“(III) the subsequent enrollment under subclause (II)
is terminated by the enrollee during any period within
the first 12 months of such enrollment (during which the
enrollee is permitted to terminate such subsequent enroll-
ment under section 1851(e)).
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“(vi) The individual, upon first becoming eligible for benefits
under part A at age 65, enrolls in a Medicare+Choice plan
under part C, and disenrolls from such plan by not later than
12 months after the effective date of such enrollment.

“(C)1) Subject to clauses (ii) and (iii), a medicare supplemental
policy described in this subparagraph is a medicare supplemental
policy which has a benefit package classified as ‘A’, ‘B, ‘C, or
‘F" under the standards established under subsection (p}(2).

“(ii) Only for purposes of an individual described in subpara-
graph (B)v), a medicare supplemental policy described in this
subparagraph is the same medicare supplemental policy referred
to in such subparagraph in which the individual was most recently
previously enrolled, 1fE available from the same issuer, or, if not
so available, a policy described in clause (i).

“(iii) Only for purposes of an individual described in subpara-
graph (B)(vi), a medicare supplemental policy described in this
subparagraph shall include any medicare supplemental policy.

“(iv) For purposes of applying this paragraph in the case of
a State that provides for offering of benefit packages other than
under the classification referred to in clause (i), the references
to benefit packages in such clause are deemed references to com-
parable benefit packages offered in such State.

“D) At the time of an event described in subparagraph (B)
because of which an individual ceases enrollment or loses coverage
or benefits under a contract or agreement, policy, or plan, the
organization that offers the contract or agreement, the insurer
offering the policy, or the administrator of the plan, respectively,
shall notify the individual of the rights of the individual under
this paragraph, and obligations of issuers of medicare supplemental
policies, under subparagraph (A).”.

(b) LIMITATION ON IMPOSITION OF PREEXISTING CONDITION
ExcLusioN DURING INITIAL OPEN ENROLLMENT PERIOD.—Section
1882(s)(2) (42 U.S.C. 1395ss(s)(2)) is amended—

(1) in subparagraph (B), by striking “subparagraph (C)”
and inserting “subparagraphs (C) and (D)”, and

(2) by adding at the end the following new subparagraph:
“D) In the case of a policy issued during the 6-month period

described in subparagraph (A) to an individual who is 65 years
of age or older as of the date of issuance and who as of the
date of the application for enrollment has a continuous period
of creditable coverage (as defined in 2701(c) of the Public Health
Service Act) of—

“(i) at least 6 months, the policy may not exclude benefits
based on a pre-existing condition; or

“(i1) less than 6 months, if the policy excludes benefits
based on a preexisting condition, the policy shall reduce the
period of any preexisting condition exclpasmn by the aggregate
of the periods of creditable coverage (if any, as so defined)
applicable to the individual as of the enrollment date.

The Secretary shall specify the manner of the reduction under
clause (ii), based upon the rules used by the Secretary in carrying
out section 2701(a)(3) of such Act.”.

(c) CONFORMING AMENDMENT.—Section 1882(d)(3)(A)(vi)(III) (42
U.S.C. 1395ss(d)(2)(A)(vi)(III)) is amended by inserting “, a policy
described in clause (v),” after “Medicare supplemental policy”.

(d) EFFECTIVE DATES.— 42 USC 1395ss

) note.
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(1) GUARANTEED ISSUE.—The amendment made by sub-
section (a) shall take effect on July 1, 1998.

(2) LIMIT ON PREEXISTING CONDITION EXCLUSIONS.—The
amendment made by subsection (b) shall apply to policies issued
on or after July 1, 1998.

(3) CONFORMING AMENDMENT.—The amendment made by
subsection (c) shall be effective as if included in the enactment
ofs; ;he Health Insurance Portability and Accountability Act of
1996.

(e) TRANSITION PROVISIONS.—

(1) IN GENERAL.—If the Secretary of Health and Human
Services identifies a State as requiring a change to its statutes
or regulations to conform its regulatgry program to the changes
made by this section, the State regulatory program shall not
be considered to be out of compliance with the requirements
of section 1882 of the Social Security Act due solely to failure
200) make such change until the:(( date specified in paragraph
4). /

(2) NAIC STANDARDS.—If, Avithin 9 months after the date
of the enactment of this Act, the National Association of Insur-
ance Commissioners (in this subsection referred to as the
“NAIC”) modifies its NAIC Model Regulation relating to section
1882 of the Social Security Act (referred to in such section
as the 1991 NAIC Model Regulation, as modified pursuant
to section 171(m)(2) of the Social Security Act Amendments
of 1994 (Public Law 103-432) and as modified pursuant to
section 1882(d)(3)(A)vi)IV) of the Social Security Act, as added
by section 271(a) of the Health Insurance Portability and
Accountability Act of 1996 (Public Law 104-191) to conform
to the amendments made by this section, such revised regula-
tion incorporating the modifications shall be considered to be
the applicable NAIC model regulation (including the revised
NAIC model regulation and the 1991 NAIC Model Regulation)
for the purposes of such section.

(3) SECRETARY STANDARDS.—If the NAIC does not make
the modifications described in paragraph (2) within the period
specified in such paragraph, the Secretary of Health and
Human Services shall make the modifications described in such
paragraph and such revised regulation incorporating the modi-
fications shall be considered to be the appropriate Regulation
for the purposes of such section.

(4) DATE SPECIFIED.—

(A) IN GENERAL.—Subject to subparagraph (B), the date
specified in this paragraph for a State 1s the earlier of—
(i) the date the State changes its statutes or regu-
lations to conform its regulatory program to the
changes made by this section, or
(i1) 1 year after the date the NAIC or the Secretary
first makes the modifications under paragraph (2) or
(3), respectively.

. (B) ADDITIONAL LEGISLATIVE ACTION REQUIRED.—In the

case of a State which the Secretary identifies as—

(i) requiring State legislation (other than legisla-
tion appropriating funds) to conform its regulatory pro-
gram to the changes made in this section, but
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(ii) having a legislature which is not scheduled
to meet in 1999 in a legislative session in which such
legislation may be considered,

the date specified in this paragraph is the first day of
the first calendar quarter beginning after the close of the
first legislative session of the State legislature that begins
on or after July 1, 1999. For purposes of the previous
sentence, in the case of a State that has a 2-year legislative
session, each year of such session shall be deemed to be
a separate regular session of the State legislature.

(f) CONFORMING BENEFITS TO CHANGES IN TERMINOLOGY FOR 42 USC 1395ss
HOSPITAL OUTPATIENT DEPARTMENT COST SHARING.—For purposes note.
of apply section 1882 of the Social Security Act (42 U.S.C. 1395ss)
and regulations referred to in subsection (e), copayment amounts
provided under section 1833(t)(5) of such Act with respect to hospital
outpatient department services shall be treated under medicare
supplemental policies in the same manner as coinsurance with
respect to such services.

SEC. 4032. ADDITION OF HIGH DEDUCTIBLE MEDIGAP POLICIES.

(a) IN GENERAL.—Section 1882(p) (42 U.S.C. 1395ss(p)) is
amended—

(1) in paragraph (2)(C), by inserting “plus the 2 plans
described in paragraph (11)(A)” after “exceed 10”; and

(2) by adding at the end the following:

“(11)(A) For purposes of paragraph (2), the benefit packages
described in this subparagraph are as follows:

“(i) The benefit paniage classified as ‘F’ under the stand-
ards established by such paragraph, except that it has a high
deductible feature.

“(i1) The benefit package classified as ‘J" under the stand-
ards established by such paragraph, except that it has a high
deductible feature.

“(B) For purposes of subparagraph (A), a high deductible feature
is one which—

“(i) requires the beneficiary of the policy to pay annual
out-of-pocket expenses (other than premiums) in the amount
specified in subparagraph (C) before the policy begins payment
of benefits, and

“(ii) covers 100 percent of covered out-of-pocket expenses
once such deductible has been satisfied in a year.

“(C) The amount specified in this subparagraph—

“(i) for 1998 and 1999 is $1,500, and

“(ii) for a subsequent year, is the amount specified in
this subparagraph for the previous year increased by the
percentage increase in the Consumer Price Index for all urban
consumers (all items; U.S. city average) for the 12-month period
ending with August of the preceding year.

If any amount determined under clause (ii) is not a multiple of
$10, it shall be rounded to the nearest multiple of $10.”.
(b) EFFECTIVE DATE.— 42 USC 1395ss

(1) IN GENERAL.—The amendments made by subsection note.
(a) shall take effect the date of the enactment of this Act.

(2) TransiTION.—The provisions of section 4031(e) shall
apply with respect to this section in the same manner as
they apply to section 4031.
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26 USC 501,

26 USC 501 note.

42 USC 1395(
note.

CHAPTER 5—TAX TREATMENT OF HOSPITALS PARTICI-
PATING IN PROVIDER-SPONSORED ORGANIZATIONS

SEC. 4041. TAX TREATMENT OF HOSPITALS WHICH PARTICIPATE IN
PROVIDER-SPONSORED ORGANIZATIONS.

(a) IN GENERAL.—Section 501 of the Internal Revenue Code
of 1986 (relating to exemption from tax on corporations, certain
trusts, etc.) is amended by redesignating subsection (o) as subsection
(p) and by inserting after subsection (n) the following new sub-
section:

“(0) TREATMENT OF HOSPITALS PARTICIPATING IN PROVIDER-
SPONSORED ORGANIZATIONS.—An organization shall not fail to be
treated as organized and operated exclusively for a charitable pur-
pose for purposes of subsection (c)(3) solely because a hospital
which is owned and operated by such organization participates
in a provider-sponsored organization (as defined in section 1853(e)
of the Social Security Act), whether or not the provider-sponsored
organization is exempt from tax. For purposes of subsection (c)(3),

‘any person with a material financial interest in such a provider-

sponsored organization shall be treated as a private shareholder
or individual with respect to the hospital.”

(b) EFFECTIVE DATE.—The amendment made by subsection (a)
shall take effect on the date of the enactment of this Act.

Subtitle B—Prevention Initiatives

SEC. 4101. SCREENING MAMMOGRAPHY.

(a) PROVIDING ANNUAL SCREENING MAMMOGRAPHY FOR WOMEN
OVER AGE 39.—Section 1834(c)(2)(A) (42 U.S.C. 1395m(c)}(2)A)) is
amended—

(1) in clause (iii), to read as follows:

“(iii) In the case of a woman over 39 years of
age, payment may not be made under this part for
screening mammography performed within 11 months
following the month in which a previous screening
mammography was performed.”; an

(2) by striking clauses (iv) and (v).

(b) WAIVER oF DEDUCTIBLE.—The first sentence of section

1833(b) (42 U.S.C. 13951(b)) is amended—
(1) by striking “and” before “(4)", and
(2) by inserting before the period at the end the following:

“ and (5) such deductible shall not apply with respect to screen-

ing mammography (as described in section 1861(jj))”.

(¢) CONFORMING AMENDMENT.—Section 1834(c)(1)(C) (42 U.S.C.
1395m(c)(1)(C)) is amended by striking “, subject to the deductible
established under section 1833(b),”.

(d) EFFECTIVE DATE.—The amendments made by this section
ihsla.gggpply to items and services furnished on or after January

SEC. 4102. SCREENING PAP SMEAR AND PELVIC EXAMS.

(a) COVERAGE OF PELVIC EXAM; INCREASING FREQUENCY OF
COVERAGE OF PAP SMEAR.—Section 1861(nn) (42 U.S.C. 1395x(nn))
is amended—

(1) in the heading, by striking “Smear” and inserting

“Smear; Screening Pelvic Exam”;
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(2) by inserting “or vaginal” after “cervical” each place
it appears;

3) by striking “(nn)” and inserting “(nn)(1)”;

(4) by striking “3 years” and all that follows and inserting

“3 years, or during the greceding year in the case of a woman

described in paragraph (3).”; and

(5) by adding at the end the following new paragraphs:

“(2) The term ‘screening pelvic exam’ means a pelvic examina-
tion provided to a woman if the woman involved has not had
such an examination during the preceding 3 years, or during the
preceding year in the case of a woman described in paragraph
(3), and includes a clinical breast examination.

“(3) A woman described in this paragraph is a woman who—

“(A) is of childbearing age and has had a test described
in this subsection during any of the preceding 3 years that
indicated the presence of cervical or vaginal cancer or other
abnormality; or

“(B) is at high risk of developing cervical or vaginal cancer

(as d?termined pursuant to factors identified by the Sec-

retary).”.

(b) WAIVER OF DEDUCTIBLE.—The first sentence of section
1833(b) (42 U.S.C. 1395l(b)), as amended by section 4101(b), is
amended—

(1) by striking “and” before “(5)”, and

(2) by inserting before the period at the end the following:

“, and (6) such deductible shall not apply with respect to screen-

ing pap smear and screening pelvic exam (as described in

section 1861(nn))”.

(c) CONFORMING AMENDMENTS.—Sections 1861(s)(14) and
1862(a)(1)X(F) (42 U.S.C. 1395x(s)(14), 1395y(a)(1)(F)) are each
amended by inserting “and screening pelvic exam” after “screening
pap smear”.

(d) PAYMENT UNDER PHYSICIAN FEE SCHEDULE.—Section
1848(j)(3) (42 U.S.C. 1395w—4(j)(8)) is amended by striking “and
(4)” and inserting “(4) and (14) (with respect to services described
in section 1861(nn)(2))”.

(e) EFFECTIVE DATE.—The amendments made by this section 42 USC 1395
shall apply to items and services furnished on or after January note
1, 1998.

SEC. 4103. PROSTATE CANCER SCREENING TESTS.

(a) COVERAGE.—Section 1861 (42 U.S.C. 1395x) is amended—
(1) in subsection (s)(2)—
(A) by striking “and” at the end of subparagraphs
(N) and (O), and
(B) by inserting after subparagraph (O) the following
new subparagraph:
“(P) prostate cancer screening tests (as defined in sub-
section (00)); and”; and
(2) by adding at the end the following new subsection:

“Prostate Cancer Screening Tests

“(0o0)(1) The term ‘prostate cancer screening test’ means a test
that consists of any (or all) of the procedures described in paragraph
(2) provided for the purpose of early detection of prostate cancer
to a man over 50 years of age who has not had such a test
during the preceding year.

J0-194 O - 97 = 13: QL 3 Part 1
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“(2) The procedures described in this paragraph are as follows:

“(A) A digital rectal examination.

“(B) A prostate-specific antigen blood test.

“(C) For years beginning after 2002, such other procedures
as the Secretary finds appropriate for the purpose of early
detection of prostate cancer, taking into account changes in
technology and standards of medical practice, availability,
effectiveness, costs, and such other factors as the Secretary
considers appropriate.”.

(b) PAYMENT FOR PROSTATE-SPECIFIC ANTIGEN BLOOD TEST
UNDER CLINICAL DIAGNOSTIC LABORATORY TEST FEE SCHEDULES.—
Section 1833(h)(1)(A) (42 U.S.C. 13951(h)(1)(A)) is amended by
inserting after “laboratory tests” the following: “(including prostate
cancer screening tests under section 1861(00) consisting of prostate-
specific antigen blood tests)”.

(c) CONFORMING AMENDMENT.—Section 1862(a) (42 U.S.C.
1395y(a)) is amended—

(1) in paragraph (1)—

(A) in su Earagraph (E), by striking “and” at the end,

(B) in subparagraph (F), by striking the semicolon
at the end and inserting “, and”, and

(C) by adding at the end the following new subpara-

aph:

E(rG? in the case of prostate cancer screening tests (as
defined in section 1861(00)), which are Performed more fre-
quently than is covered under such section;”; and

(2) in para%raph (7), by strilcing “paragraph (1)(B) or under

aragraph (1)(F)” and inserting ‘sugparag'raphs (B), (F), or

FG}O paragraph (1)".

(d) PAYMENT UNDER PHYSICIAN FEE SCHEDULE.—Section
1848(j)}(3) (42 U.S.C. 1395w—4(j)(3)), as amended by section 4102
is amended by inserting “, (2)(P) (with respect to services describ
in subparagraphs (A) and (C) of section 1861(00)(2),” after “(2XG)”

42 USC 13951 (e) EFFECTIVE DATE.—The amendments made by this section
note. shall apply to items and services furnished on or after January
1, 2000.

SEC. 4104, COVERAGE OF COLORECTAL SCREENING.

(a) COVERAGE.— _
(1) IN GENERAL.—Section 1861 (42 U.S.C. 1395x), as amend-
ed by section 4103(a), is amended—
(A) in subsection (s)(2)—
(i) by striking “and” at the end of subparagraph

(P);
(ii) by adding “and” at the end of subparagraph
); an
(iii) by adding at the end the following new
subparagraph:

“(R) colorectal cancer screening tests (as defined in sub-
section (pp)); and”; and
(B) by adding at the end the following new subsection:

“Colorectal Cancer Screening Tests

“(pp)(1) The term ‘colorectal cancer screening test’ means any
of the following procedures furnished to an individual for the pur-
pose of early detection of colorectal cancer:

“(A) Screening fecal-occult blood test.
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“(B) Screening flexible sigmoidoscop;
“(C) In the case of an individual at hlgh risk for colorectal
cancer, screening colonoscopy.
“D) Such other tests or procedures, and modifications to
tests and procedures under this subsection, with such frequency
and payment limits, as the Secretary determines appropriate,
in consultation with appropriate organizations.
“(2) In paragraph (1)XC), an ‘individual at high risk for colorectal
cancer’ is an individual who, because of family history, prior experi-
ence of cancer or precursor neoplastic polyps, a history of chronic
digestive disease condition (including inflammatory bowel disease,
Crohn’s Disease, or ulcerative colitis), the presence of any appro-
priate recognized gene markers for colorectal cancer, or other pre-
disposing factors, faces a high risk for colorectal cancer.”.
(2) DEADLINE FOR PUBLICATION OF DETERMINATION ON COV- Federal Register,
ERAGE OF SCREENING BARIUM ENEMA.—Not later than the ear- publication.
lier of the date that is January 1, 1998, or 90 days after ggtgsc 1305
the date of the enactment of this Act, the Secretary of Health '
and Human Services shall publish notice in the Federal Reg-
ister with respect to the determination under paragraph (1)(D)
of section 1861(pp) of the Social Security Act (42 U.S.C.
1395x(pp)), as added by paragraph (1), on the coverage of
a screening barium enema as a colorectal cancer screening
test under such section.
(b) FREQUENCY LIMITS AND PAYMENT.—
(1) IN GENERAL.—Section 1834 (42 U.S.C. 1395m) is amend-
ed by inserting after subsection (c) the following new subsection:
“(d) FREQUENCY LIMITS AND PAYMENT FOR COLORECTAL CANCER
SCREENING TESTS.—
“(1) SCREENING FECAL-OCCULT BLOOD TESTS.—

“(A) PAYMENT AMOUNT.—The payment amount for
colorectal cancer screening tests consisting of screening
fecal-occult blood tests is equal to the payment amount
established for diagnostic fecal-occult blood tests under sec-
tion 1833(h).

“(B) FREQUENCY LIMIT.—No payment may be made
under this part for a colorectal cancer screening test
consisting of a screening fecal-occult blood test—

“(i) if the individual is under 50 years of age;

“(i1) if the test is performed within the 11 months
after a previous screening fecal-occult blood test.
“(2) SCREENING FLEXIBLE SIGMOIDOSCOPIES.—

“(A) FEE sCHEDULE.—With respect to colorectal cancer
screening tests consisting of screening flexible
sigmoidoscopies, payment under section 1848 shall be
consistent with payment under such section for similar
or related services.

“(B) PAYMENT LIMIT.—In the case of screening flexible
sigmoidoscopy services, payment under this part shall not
exceed such amount as the Secretary specifies, based upon
the rates recognized for diagnostic flexible sigmoidoscopy
services.

“(C) FACILITY PAYMENT LIMIT.—

“(i) IN GENERAL.—Notwithstanding subsections

(1)(2)(A) and (t) of section 1833, in the case of screening
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flexible sigmoidoscopy services furnished on or after

January 1, 1999, that—

“(I) in accordance with regulations, may be
performed in an ambulatory surgical center and
for which the Secretary permits ambulatory sur-
gical center payments under this part, and

“(II) are performed in an ambulatory surgical
center or hospital outpatient department,

payment under this part shall be based on the lesser
of the amount under the fee schedule that would apply
to such services if they were performed in a hospital
outpatient department in an area or the amount under
the fee schedule that would apply to such services
if they were performed in an ambulatory surgical cen-
ter in the same area.

“(ii) LIMITATION ON DEDUCTIBLE AND COINSUR-
ANCE.—Notwithstanding any other provision of this
title, in the case of a beneficiary who receives the
services described in clause (i}—

“(I) in computing the amount of any applicable
deductible or copayment, the computation of such
deductible or coinsurance shall be based upon the
fee schedule under which payment is made for
the services, and

“(IT) the amount of such coinsurance is equal
to 25 percent of the payment amount under the
fee schedule described in subclause (I).

“(D) SPECIAL RULE FOR DETECTED LESIONS.—If during
the course of such screening flexible sigmoidoscopy, a lesion
or growth is detected whic% results in a biopsy or removal
of the lesion or growth, payment under this part shall
not be made for the screening flexible sigmoidoscopy but
shall be made for the procedure classified as a flexible
sigmoidoscopy with such biopsy or removal.

“(E) FREQUENCY LIMIT.—No payment may be made
under this part for a colorectal cancer screening test
consisting of a screening flexible sigmoidoscopy—

i) if the individual is under 50 years of age;
or

“(1) if the procedure is performed within the 47
months after a previous screening flexible
sigmoidoscopy.

“(3) SCREENING COLONOSCOPY FOR INDIVIDUALS AT HIGH

RISK FOR COLORECTAL CANCER.—

“(A) FEE SCHEDULE.—With respect to colorectal cancer
screening test consisting of a screening colonoscopy for
individuals at high risk for colorectal cancer (as defined
in section 1861(pp)(2)), payment under section 1848 shall
be consistent wi ayment amounts under such section
for similar or related services.

“B) PAYMENT LIMIT.—In the case of screening
colonoscopy services, payment under this part shall not
exceed such amount as the Secretary specifies, based upon
the rates recognized for diagnostic colonoscopy services.

“(C) FACILITY PAYMENT LIMIT.—

“(i) IN GENERAL.—Notwithstanding subsections

(1)(2)(A) and (t) of section 1833, in the case of screening
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colonoscopy services furnished on or after January 1,
1999, that are performed in an ambulatory surgical
center or a hospital outpatient department, payment
under this part shall be based on the lesser of the
amount under the fee schedule that would apply to
such services if they were performed in a hospital
outpatient department in an area or the amount under
the fee schedule that would apply to such services
if they were performed in an ambulatory surgical cen-
ter in the same area.

“(ii) LIMITATION ON DEDUCTIBLE AND COINSUR-
ANCE.—Notwithstanding any other provision of this
title, in the case of a beneficiary who receives the
services described in clause (i)—

“(I) in computing the amount of any applicable
deductible or coinsurance, the computation of such
deductible or coinsurance shall be based upon the
fee schedule under which payment is made for
the services, and

“(II) the amount of such coinsurance is equal
to 25 percent of the payment amount under the
fee schedule described in subclause (I).

“(D) SPECIAL RULE FOR DETECTED LESIONS.—If during
the course of such screening colonoscopy, a lesion or growth
is detected which results in a biopsy or removal of the
lesion or gowth, payment under this part shall not be
made for the screening colonoscopy but shall be made for
the procedure classified as a colonoscopy with such biopsy
or removal.

“(E) FREQUENCY LIMIT.—No payment may be made
under this part for a colorectal cancer screening test
consisting of a screening colonoscopy for individuals at
high risk for colorectal cancer if the procedure is performed
within the 23 months after a previous screening
colonoscopy.”.

(c) CONFORMING AMENDMENTS.—(1) Paragraphs (1)(D) and
(2)(D) of section 1833(a) (42 U.S.C. 1395l(a)) are each amended
by inserting “or section 1834(d)(1)” after “subsection (h)(1)”.

(2) Section 1833(h)(1)(A) (42 U.S.C. 13951(h)(1)(A)) is amended
by striking “The Secretary” and inserting “Subject to section
1834(d)(1), the Secretary”.

(3) Section 1862(a) (42 U.S.C. 1395y(a)), as amended by section
4103(c), is amended—

(A) in paragraph (1)—

(i) in subparagraph (F), by striking “and” at the end,

(ii) in subparagraph (G), by striking the semicolon
at the end and inserting “, and”, and

(iii) by adding at the end the following new subpara-

aph:

E‘II-HSJ in the case of colorectal cancer screening tests, which
are performed more frequently than is covered under section
1834(d);”; and :

(B) in paragraph (7), by striking “or (G)” and inserting
“@), or (HY”.

(d) PaymMENT UNDER PHYSICIAN FEE SCHEDULE.—Section
1848(j)(3) (42 U.S.C. 1395w—4(j}(3)), as amended by sections 4102
and 4103, is amended by inserting “(2)(R) (with respect to services
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described in subparagraphs (B) , (C), and (D) of section
1861(ppX1)),” before “(3)".

42 USC 1395( (e) EFFECTIVE DATE.—The amendments made by this section
note. shaggapply to items and services furnished on or after January
1, 1998.

SEC. 4105. DIABETES SELF-MANAGEMENT BENEFITS.

(a) COVERAGE OF DIABETES OUTPATIENT SELF-MANAGEMENT
TRAINING SERVICES.—
(1) IN GENERAL.—Section 1861 (42 U.S.C, 1395x), as amend-
ed by sections 4103(a) and 4104(a), is amended—
(A) in subsection (s)(2)—
(i) by striking “and” at the end of subparagraph

);
(ii) by adding “and” at the end of subparagraph
(R); and
(iii) by adding at the end the following new
subparagraph:
“(8S) diabetes outpatient self-manaﬁement training services
(as defined in subsection (qq)); and”;
(B) by adding at the end the following new subsection:

“Diabetes Outpatient Self-Management Training Services

“(qq)(1) The term ‘diabetes outpatient self-management training
services'’ means educational and training services furnished (at
such times as the Secretary determines appropriate) to an individ-
ual with diabetes by a certified provider (as described in paragraph
(2)(A)) in an outpatient setting by an individual or entity who
meets the quality standards described in paragraph (2)(B), but
only if the physician who is managing the individual’s diabetic
condition certifies that such services are needed under a comprehen-
sive plan of care related to the individual’s diabetic condition to
ensure therapy compliance or to provide the individual with nec-
essary skills and knowledge (including skills related to the self-
administration of injectable drugs) to participate in the manage-
ment of the individual’s condition.

“(2) In paragraph (1)—

“(A) a ‘certified provider’ is a physician, or other individual
or entity designated by the Secretary, that, in addition to
providing diabetes outpatient self-management training serv-
ices, provides other items or services for which payment may
be made under this title; and

“(B) a physician, or such other individual or entity, meets
the quality standards described in this paragraph if the physi-
cian, or individual or entity, meets quality standards estab-
lished by the Secretary, except that the physician or other
individual or entity shall be deemed to have met such standards
if the physician or other individual or entity meets a plicable
standards originally established by the National labetes
Advisory Board and subsequently revised by organizations who
participated in the establishment of standards by such Board,
or is recognized by an organization that represents individuals
(including individuals unﬁer this title) with diabetes as meeting
standards for furnishing the services.”.

(2) PAYMENT UNDER PHYSICIAN FEE SCHEDULE.—Section
1848(j)(3) (42 U.S.C. 1395w—4(j)(3)) as amended in sections
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41())2, 4103, and 4104, is amended by inserting “(2)(S),” before
u(3 ’”'

(3) CONSULTATION WITH ORGANIZATIONS IN ESTABLISHING 42 USC 1395w—4
PAYMENT AMOUNTS FOR SERVICES PROVIDED BY PHYSICIANS.— note.
In establishing payment amounts under section 1848 of the
Social Security Act for physicians’ services consisting of diabetes
outpatient self-management training services, the Secretary of
Health and Human Services shall consult with appropriate
organizations, including such organizations representing
individuals or medicare beneficiaries with diabetes.

(b) BLOOD-TESTING STRIPS FOR INDIVIDUALS WITH DIABETES.—

(1) INCLUDING STRIPS AND MONITORS AS DURABLE MEDICAL
EQUIPMENT.—The first sentence of section 1861(n) (42 U.S.C.
13956x(n)) is amended by inserting before the semicolon the
following: “, and includes blood-testing strips and blood glucose
monitors for individuals with diabetes without regard to
whether the individual has Type I or Type II diabetes or
to the individual’s use of insulin (as determined under stand-
ards established by the Secretary in consultation with the
appropriate organizations)”.

(2) 10 PERCENT REDUCTION IN PAYMENTS FOR TESTING
STRIPS.—Section 1834(a)(2)(B)(iv) (42 U.S.C. 1395m(a)2)B)(iv))
is amended by adding before the period the following: “(reduced
by 10 percent, in the case of a blood glucose testing strip
furnished after 1997 for an individual with diabetes)”.

(c) ESTABLISHMENT OF OUTCOME MEASURES FOR BENEFICIARIES 42 USC 1395x
WITH DIABETES.— note.

(1) IN GENERAL.—The Secretary of Health and Human
Services, in consultation with appropriate organizations, shall
establish outcome measures, including glysolated hemoglobin
(past 90-day average blood sugar levels), for purposes of
evaluating the improvement of the health status of medicare
beneficiaries with diabetes mellitus.

(2) RECOMMENDATIONS FOR MODIFICATIONS TO SCREENING
BENEFITS.—Taking into account information on the health sta-
tus of medicare beneficiaries with diabetes mellitus as meas-
ured under the outcome measures established under paragraph
(1), the Secretary shall from time to time submit recommenda-
tions to Congress regarding modifications to the coverage of
services for such beneficiaries under the medicare program.

(d) EFFECTIVE DATE.— 42 USC 1395m

(1) IN GENERAL.—Except as provided in paragraph (2), the note.
amendments made by this section shall apply to items and
services furnished on or after July 1, 1998.

(2) TESTING STRIPS.—The amendment made by subsection
(b)(2) shall apply with respect to blood glucose testing strips
furnished on or after January 1, 1998.

SEC. 4106. STANDARDIZATION OF MEDICARE COVERAGE OF BONE
MASS MEASUREMENTS.

(a) IN GENERAL.—Section 1861 (42 U.S.C. 1395x), as amended
by sections 4103(a), 4104(a), and 4105(a), is amended—
(1) in subsection (s)—
(A) in patr;_lagaph (12)C), by striking “and” at the end,
(B) by striking the period at the end of paragraph
(14) and inserting “; and”,
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(C) by redesignating paragraphs (15) and (16) as para-
graphs (16) and (17), respectively, and
(D) by inserting r paragraph (14) the following
new paragraph:
“(15) bone mass measurement (as defined in subsection
(rr)).”; and
(2) by inserting after subsection (qq) the following new
subsection:

“Bone Mass Measurement

“(rr)(1) The term ‘bone mass measurement’ means a radiologic
or radioisotopic procedure or other procedure approved by the Food
and Drug Agmmlstratmn erformed on a qualified individual (as
defined in paragraph (2)) tP or the purpese of identifying bone mass
or detecting bone Yuss or determining bone quality, and includes
ap hyalc:a.n 8 interpretation of the results of the procedure

Regulations. ‘(2) For purposes of this subsection, the term ‘qualified individ-
ual’ means an individual who is (in accordance with regulations
prescribed by the Secretary)—

“(A) an estrogen-deficient woman at clinical risk for
osteoporosis;
“(B) an individual with vertebral abnormalities;
“(C) an individual receiving long-term glucocorticoid steroid
therapy;
“(D) an individual with primary hyperparathyroidism; or
“(E) an individual being monitored to assess the response
to or efficacy of an approved osteoporosis drug therapy.

“(3) The Secretarzl shall establish such standards regarding
the frequency with which a qualified individual shall be eligible
;‘.;ljlbe provided benefits for bone mass measurement under this
itle.”.

(b) PAYMENT UNDER PHYSICIAN FEE SCHEDULE.—Section
1848(j}(3) (42 U.S.C. 1395w—4(j)}(3)), as amended by sections 4102,
4103, 4104 and 4105, is amended—

(1) by striking “(4) and (14)” and inserting “(4), (14)” and
(2) by inserting “and (15)” after “1861(nn)(2))”.

(c) gONFORMING AMENDMENTS.—Sections 1864(a),
1902(a)(9)C), and 1915(a)1)B)Gi)I) (42 U.S.C. 1395aa(a),
1396a(a)(9)C), and 1396n(a)(1)}(B)ii)I)) are amended by striking
paragraphs (15) and (16)” each place it appears and inserting
“paragraphs (16) and (17)".

42 USC 1395x Er FFECTIVE DATE.—The amendments made by this section

note. shall apply to bone mass measurements performed on or after
July 1, 1998.

42 USC 1395x SEC. 4107. VACCINES OUTREACH EXPANSION.

note. (a) EXTENSION OF INFLUENZA AND PNEUMOCOCCAL VACCINATION
CAMPAIGN.—In order to increase utilization of pneumococcal and
influenza vaccines in medicare beneficiaries, the Influenza and
Pneumococcal Vaccination Campaign carried out by the Health
Care Financing Administration in conjunction with the Centers
for Disease Control and Prevention and the National Coalition
forOAdult Immunization, is extended until the end of fiscal year
2002.
(b) AUTHORIZATION OF APPROPRIATION.—There are hereb
authorized to be appropriated for each of fiscal years 1998 througg
2002, $8,000,000 for the Campaign described in subsection (a).
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Of the amount so authorized to be appropriated in each fiscal
year, 60 percent of the amount so apmpnated shall be payable
from the Federal Hospital Insurance st Fund, and 40 percent
shall be payable from the Federal Supplementary Medical Insurance
Trust Fumf

SEC. 4108. STUDY ON PREVENTIVE AND ENHANCED BENEFITS. 42 USC 1395x

(a) STUDY.—The Secretary of Health and Human Services shall Rate:
request the National Academy of Sciences, and as appropriate in
conjunction with the United States Preventive Services Task Force,
to analyze the expansion or modification of preventive or other
benefits provided to medicare beneficiaries under title XVIII of
the Social Security Act. The analysis shall consider both the short
term and long term benefits, and costs to the medicare program,
of such expansion or modification.

(b) REPORT.—

(1) IN1TIAL REPORT.—Not later than 2 years after the date

of the enactment of this Act, the Secretary shall submit a

report on the findings of the analysis conducted under sub-

section (a) to the Committee on Ways and Means and the

Committee on Commerce of the House of Representatives and

the Committee on Finance of the Senate.

(2) CoNTENTS.—Such report shall include specific findings
with respect to coverage 0? at least the following benefits:

A) Nutrition therapy services, including parenteral
and enteral nutrition and including the provision of such
services by a registered dietitian.

(B) Skin cancer screening.

(C) Medically necessary gental care.

(D) Routine patient care costs for beneficiaries enrolled
in approved clinical trial programs.

(E) Elimination of time limitation for coverage of
immunosuppressive drugs for transplant patients.
(3) FUNDING.—From funds appropriated to the Department

of Health and Human Services for fiscal years 1998 and 1999,

the Secretary shall provide for such funding as the Secretary

determines necessary for the conduct of the study by the

National Academy of Sciences under this section.

Subtitle C—Rural Initiatives

SEC. 4201. MEDICARE RURAL HOSPITAL FLEXIBILITY PROGRAM.

(a) MEDICARE RURAL HOSPITAL FLEXIBILITY PROGRAM.—Section
1820 (42 U.S.C. 1395i—4) is amended to read as follows:

“MEDICARE RURAL HOSPITAL FLEXIBILITY PROGRAM

“SEC. 1820. (a) ESTABLISHMENT.—Any State that submits an
application in accordance with subsection (b) may establish a medi-
care rural hospital flexibility program describetf in subsection (c).

“(b) APPLICATION.—A State may establish a medicare rural
hospital flexibility program described in subsection (c) if the State
submits to the Secretary at such time and in such form as the
Secretary may require an application containing—

“(1) assurances that the State—
“(A) has developed, or is in the process of developing,
a State rural health care plan that—
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“(i) provides for the creation of 1 or more rural
health networks (as defined in subsection (d)) in the
State;

“(il) promotes regionalization of rural health serv-
ices in the State; and

“(iii) improves access to hospital and other health
services for rural residents of the State; and
“(B) has developed the rural health care plan described

in subparagraph (A) in consultation with the hospital
association of the State, rural hospitals located in the State,
and the State Office of Rural Health (or, in the case of
a State in the process of developing such plan, that assures
the Secretary that the State will consult with its State
hospital association, rural hospitals located in the State,
ai'nd the State Office of Rural Health in developing such
plan);

“(2) assurances that the State has designated (consistent

with the rural health care plan described in paragraph (1)(A)),
or is in the process of so designating, rural nonprofit or public
hospitals or facilities located in the State as critical access
hospitals; and

“(3) such other information and assurances as the Secretary

may require.

MEDICARE RURAL HOSPITAL FLEXIBILITY PROGRAM

DESCRIBED.—

“(1) IN GENERAL.—A State that has submitted an applica-

tion in accordance with subsection (b), may establish a medicare
rural hospital flexibility program that provides that—

“(A) the State shall develop at least 1 rural health
network (as defined in subsection (d)) in the State; and
“(B) at least 1 facility in the State shall be designated
as)a critical access hospital in accordance with paragraph
(2).
“(2) STATE DESIGNATION OF FACILITIES.—

“(A) IN GENERAL.—A State may designate 1 or more
facilities as a critical access hospital in accordance with
subparagraph (B).

“(B) CRITERIA FOR DESIGNATION AS CRITICAL ACCESS
HOSPITAL.—A State may designate a facility as a critical
access hospital if the facility—

“(1) is a nonprofit or public hospital and is located
in a county (or equivalent unit of local government)
in a rural area (as defined in section 1886(d)(2)(D))
that—

“(I) is located more than a 35-mile drive (or,
in the case of mountainous terrain or in areas
with only secondary roads available, a 15-mile
drive) from a hospital, or another facility described
in this subsection; or

“II) is certified by the State as being a nec-
essary provider of health care services to residents
in the area;

“(ii) makes available 24-hour emergency care serv-
ices that a State determines are necessary for ensuring
access to emergency care services in each area served
by a critical access hospital;
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“(iii) provides not more than 15 (or, in the case
of a facility under an agreement described in subsection

(), 25) acute care inpatient beds (meeting such stand-

ards as the Secretary may establish) for providing

inpatient care for a period not to exceed 96 hours

(unless a longer period is required because transfer

to a hospital is precluded because of inclement weather

or other emergency conditions), except that a peer
review organization or equivalent entity may, on
request, waive the 96-hour restriction on a case-by-
case basis;

“(iv) meets such staffing requirements as would
apply under section 1861(e) to a hospital located in

a rural area, except that—

“(I) the facility need not meet hospital stand-
ards relating to the number of hours during a
day, or days during a week, in which the fag'iity
must be open and fully staffed, except insofar as
the facility is required to make available emer-
gency care services as determined under clause
(ii) and must have nursing services available on
a 24-hour basis, but need not otherwise staff the
facility except when an inpatient is present;

“II) the facility may provide any services
otherwise required to be provided by a full-time,
on site dietitian, pharmacist, laboratory technician,
medical technologist, and radiological technologist
on a part-time, off site basis under arrangements
as defined in section 1861(w)(1); and

“(III) the inpatient care described in clause
(iii) may be provided by a physician assistant,
nurse practitioner, or clinical nurse specialist sub-
ject to the oversight of a physician who need not
be present in the facility; and
“(v) meets the requirements of section

1861(aa)(2)XI).

“(d) DEFINITION OF RURAL HEALTH NETWORK.—

“(1) IN GENERAL.—In this section, the term ‘rural health
network’ means, with respect to a State, an organization
consisting of—

“(A) at least 1 facility that the State has designated
or plans to designate as a critical access hospital; and
_ “(B) at least 1 hospital that furnishes acute care serv-
ices.

“(2) AGREEMENTS.—

“(A) IN GENERAL.—Each critical access hospital that
is a member of a rural health network shall have an
agreement with respect to each item described in subpara-
graph (B) with at least 1 hospital that is a member of
the network.

“(B) ITEMS DESCRIBED.—The items described in this
subparagraph are the following:

“(i) Patient referral and transfer.
“(ii) The development and use of communications
systems including (where feasible)—

“(I) telemetry systems; and
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q “(II) systems for electronic sharing of patient
ata.

“(ii) The provision of emergency and non-emer-
gen(iy transportation among the facility and the hos-
pital.

“(C) CREDENTIALING AND QUALITY ASSURANCE.—Each
critical access hospital that is a member of a rural health
network shall have an agreement with respect to
credentialing and quality assurance with at least—

“(i) 1 hospital that is a member of the network;

“(ii) 1 peer review organization or equivalent
entity; or

“(iii) 1 other appropriate and qualified entity
identified in the State rural health care plan.

“(e) CERTIFICATION BY THE SECRETARY.—The Secretary shall
certify a facility as a critical access hospital if the facility—

“(1) is located in a State that has established a medicare

rural hospital flexibility program in accordance with subsection

(c);
“(2) is designated as a critical access hospital by the State
in which it is located; and
“(3) meets such other criteria as the Secretary may require.
“(f) PERMITTING MAINTENANCE OF SWING BEDS.—Nothing in
this section shall be construed to prohibit a State from designatin
or the Secretary from certifying a facility as a critical access hospit
solely because, at the time the facility applies to the State for
designation as a critical access hospital, there is in effect an agree-
ment between the facility and the Secretary under section 1883
under which the facility’s inpatient hospital facilities are used for
the provision of extended care services, so long as the total number
of beds that may be used at any time for the furnishing of either
such services or acute care inpatient services does not exceed 25
beds and the number of beds used at any time for acute care
inpatient services does not exceed 15 beds. For purposes of the
previous sentence, any bed of a unit of the facility that is licensed
as a distinct-part skilled nursing facility at the time the facility
applies to the State for designation as a critical access hospital
shall not be counted.
“(g) GRANTS.—
“(1) MEDICARE RURAL HOSPITAL FLEXIBILITY PROGRAM.—
The Secretary may award grants to States that have submitted
applications in accordance with subsection (b) for—

“(A) engaging in activities relating to planning and
implementing a rural health care plan;

“(B) engaging in activities relating to planning and
implementing rural health networks; and

“(C) designating facilities as critical access hospitals.
“(2) RURAL EMERGENCY MEDICAL SERVICES.—

“(A) IN GENERAL.—The Secretary may award grants
to States that have submitted applications in accordance
with subparagraph (B) for the establishment or expansion
of a program for the provision of rural emergency medical
services. _

“(B) APPLICATION.—An application is in accordance
with this subﬁaragraph if the State submits to the Sec-
retary at such time and in such form as the Secretary
may require an application containing the assurances
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described in subparagraphs (A)(i), (A)(iii), and (B) of sub-

section (b)(1) an par%g'raph (3) of that subsection.

“(h) GRANDFATHERING OF CERTAIN FACILITIES.—

“(1) IN GENERAL.—Any medical assistance facility operatin
in Montana and any rural primary care hospital designate
by the Secretary under this section prior to the date of the
enactment of the Balanced Budget Act of 1997 shall be deemed
to have been certified by the Secretary under subsection (e)
as a critical access hospital if such facility or hospital is other-
wise eligible to be designated by the State as a critical access
hospital under subsection (c). .

“(2) CONTINUATION OF MEDICAL ASSISTANCE FACILITY AND
RURAL PRIMARY CARE HOSPITAL TERMS.—Notwithstanding any
other provision of this title, with respect to any medical assist-
ance facility or rural primary care hospital described in para-
graph (1), any reference in this title to a ‘critical access hospital’
shall be deemed to be a reference to a ‘medical assistance
facility’ or ‘rural primary care hospital’.

“(i) WAIVER OF CONFLICTING PART A PROVISIONS.—The Sec-
retarir) is authorized to waive such provisions of this part and
part D as are necessary to conduct the program established under
this section.

“(j) AUTHORIZATION OF APPROPRIATIONS.—There are authorized
to be appropriated from the Federal Hospital Insurance Trust Fund
for maﬂm’ g grants to all States under subsection (g), $25,000,000
in each of the fiscal years 1998 through 2002.”.

(b) REPORT ON ALTERNATIVE TO 96-HOUR RULE.—Not later
than June 1, 1998, the Secretary of Health and Human Services
shall submit to Congress a report on the feasibility of, and adminis-
trative requirements necessary to establish an alternative for cer-
tain medical diagnoses (as determined by the Secretary) to the
96-hour limitation for inpatient care in critical access hospitals
required by section 1820(c)(2)(B)(iii) of the Social Security Act (42
U.S.C. 1395i-4(c)(2)(B)(ii1)), as added by subsection (a) of this sec-
tion.

(c) CONFORMING AMENDMENTS RELATING TO RURAL PRIMARY
CARE HOSPITALS AND CRITICAL ACCESS HOSPITALS.—

(1) IN GENERAL.—Title XI of the Social Security Act (42
U.S.C. 1301 et seq.) and title XVIII of that Act (42 U.S.C.
1395 et seq.) are each amended by striking “rural 'pnmary
care” each place it appears and inserting “critical access”.

(2) DEFINITIONS.—Section 1861(mm) of the Social Security
Act (42 U.S.C. 1395x(mm)) is amended to read as follows:

“CRITICAL ACCESS HOSPITAL; CRITICAL ACCESS HOSPITAL SERVICES

“(mm)(1) The term ‘critical access hospital’ means a facility

ti'%rzt(lni(ie;d by the Secretary as a critical access hospital under section
e).

“(2) The term ‘ing;ltient critical access hospital services’ means
items and services, furnished to an inpatient of a critical access
hospital by such facility, that would be inpatient hospital services
if furnished to an inpatient of a hospital by a hospital.

“(3) The term ‘outpatient critical access hospital services’ means
medical and other health services furnished by a critical access
hospital on an outpatient basis.”.

(3) PART A PAYMENT.—Section 1814 of the Social Security

Act (42 U.S.C. 1395f) is amended—
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(A) (':iln subsection (a)(8), by striking “72” and inserting
“96”; an
(B) by amending subsection (1) to read as follows:

“Payment for Inpatient Critical Access Hospital Services

“(1) The amount of payment under this part for inpatient critical
access hospital services is the reasonable costs of the critical access
hospital in providing such services.”.

(4) PAYMENT CONTINUED TO DESIGNATED EACHS.—Section

1886(d)5)XD) of the Social Security Act (42 U.S.C.

1395wwi(d)(5)(D)) is amended—

(A) in clause (iii)(III), by 'mserting “as in effect on
September 30, 1997” before the period at the end; and
(B) in clause (v)—

(i) by inserting “as in effect on September 30,
1997” after “1820(i)(1)"; and

(ii) by strik'Eg “1820(g)” and inserting “1820(d)”.

(5) PART B PAYMENT.—Section 1834(g) of the Social Security

Act (42 U.S.C. 1395m(g)) is amended to read as follows:

“(g) PAYMENT FOR OUTPATIENT CRITICAL ACCESS HOSPITAL
SERVICES.—The amount of payment under this part for outpatient
critical access hospital services is the reasonable costs of the critical
access hospital in providing such services.”.

42 USC 1395i-—4 (6) TRANSITION FOR MAF.—

note. (A) IN GENERAL.—The Secretary of Health and Human
Services shall provide for an ap‘propriate transition for
a facility that, as of the date of the enactment of this
Act, operated as a limited service rural hospital under
a demonstration described in section 4008(i)(1) of the Omni-
bus Budget Reconciliation Act of 1990 (42 U.S.C. 1395b—
1 note) from such demonstration to the program established
under subsection (a). At the conclusion of the transition
period described in subparagraph (B), the Secretary shall
end such demonstration.

(B) TRANSITION PERIOD DESCRIBED.—

(i) INITIAL PERIOD.—Subject to clause (ii), the
transition period described in this subparagraph is the
period beginning on the date of the enactment of this
Act and ending on October 1, 1998.

(ii) EXTENSION.—If the Secretary determines that
the transition is not complete as of October 1, 1998,
the Secretary shall provide for an appropriate exten-
sion of the transition period.

42 USC 1395f (d) EFFECTIVE DATE.—The amendments made by this section
note, shall apply to services furnished on or after October 1, 1997.

SEC. 4202. PROHIBITING DENIAL OF REQUEST BY RURAL REFERRAL
CENTERS FOR RECLASSIFICATION ON BASIS OF COM-
PARABILITY OF WAGES.

(a) IN GENERAL.—Section 1886(d)10)D) (42 U.S.C.
1395ww(d)(10)(D)) is amended—
(1) by redesignating clause (iii) as clause (iv); and
(2) by inserting after clause (ii) the following new clause:
“(iil) Under the guidelines published by the Secretary under
clause (i), in the case of a hospital which has ever been classified
by the Secretary as a rural referral center under paragraph (5)(C),
the Board may not reject the application of the hospital under
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this paragraph on the basis of any comparison between the average
hourly wage of the hospital and the average hourly wage of hospitzﬁs
in the area in which it is located.”.
(b) CONTINUING TREATMENT OF PREVIOUSLY DESIGNATED CEN- 42 USC 1395ww
TERS.— note.
(1) IN GENERAL.—Any hospital classified as a rural referral
center by the Secretary of Health and Human Services under
section 1886(d)(5)(C) of the Social Security Act for fiscal year
1991 shall be classified as such a rural referral center for
fiscal year 1998 and each subsequent fiscal year.
(2) BUDGET NEUTRALITY.—The provisions of section
1886(d)(8)(D) of the Social Security Act shall apply to reclassi-
fications made pursuant to paragraph (1) in the same manner
as such provisions apply to a reclassification under section
1886(d)(10) of such Act.

SEC. 4203. HOSPITAL GEOGRAPHIC RECLASSIFICATION PERMITTED 42 USC 1395ww
FOR PURPOSES OF DISPROPORTIONATE SHARE PAY- note
MENT ADJUSTMENTS.

(a) IN GENERAL.—For the period described in subsection (c),
the Medicare Geographic Classification Review Board shall consider
the application under section 1886(d)(10)(C)(i) of the Social Security
Act (42 U.S.C. 1395ww(d)(10)(C)(i)) of a hospital described in
1886(d)(1)(B) of such Act (42 U.S.C. 1395ww{£}(1}(B)) to change
the hospital’s geographic classification for purposes of determining
for a fiscal year eligibility for and amount l:)?additionaﬂ payment
amounts under section 1886(d)(5)(F) of such Act (42 {TnéC
1395ww(d)(5)(F)).

(b) APPLICABLE GUIDELINES.—The Medicare Geographic Classi-
fication Review Board shall apply the guidelines established for
reclassification under subclause (I) of section 1886(d)(10)(C)(i) of
such Act to reclassification by reason of subsection (a) until the
Secretary of Health and Human Services promulgates separate
guidelines for such reclassification.

(c) PERIOD DESCRIBED.—The period described in this subsection
is the period beginning on the date of the enactment of this Act
and ending 30 months after such date.

SEC. 4204. MEDICARE-DEPENDENT, SMALL RURAL HOSPITAL PAYMENT
EXTENSION.

(a) SPECIAL TREATMENT EXTENDED.—

(1) PAYMENT METHODOLOGY.—Section 1886(d)(5)(G) (42
U.S.C. 1395ww(d)(5)(G)) is amended—

(A) in clause (i), by striking “October 1, 1994,” and
inserting “October 1, 1994, or beginning on or after October

1, 1997, and before October 1, 2001,”; and

(B) in clause (ii)II), by striking “October 1, 1994,
and inserting “October 1, 1994, or beginning on or after

October 1, 1997, and before October 1, 2001,”.

(2) EXTENSION OF TARGET AMOUNT.—Section 1886(h)(3)(D)
(42 U.S.C, 1395ww(b)(3)(D)) i§ amended—

(A) in the matter preceding clause (i), by striking
“S?iptember 30, 1994,” and inserting “September 30, 1994,
and for cost reporting periods beginning on or after October
1, 1997, and before October 1, 2001,”;

(B) in clause (ii), by striking “and” at the end;

(C) in clause (iii), by striking the period at the end
and inserting “, and”; and
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(D) by adding after clause (iii) the following new clause:

“(iv) with respect to discharges occurring during fiscal year
1998 through fiscal year 2000, the target amount for the preced-
ing year increased by the applicable percentage increase under
subparagraph (B)(iv).”.

(3) PERMITTING HOSPITALS TO DECLINE RECLASSIFICATION.—
Section 13501(e)2) of OBRA-93 (42 U.S.C. 1395ww note) is
amended by striking “or fiscal year 1994” and inserting “,
fiscal year 1994, fiscal year 1998, fiscal year 1999, or fiscal
year 2000”.

(b) EFFECTIVE DATE.—The amendments made by subsection

note. (a) shall apply with respect to discharges occurring on or after
October 1, 1997.

SEC. 4205. RURAL HEALTH CLINIC SERVICES.

42 USC 13951
note,

42 USC 1395x
note.

(a) PER-VISIT PAYMENT LIMITS FOR PROVIDER-BASED CLINICS.—

(1) EXTENSION OF LIMIT,—

(A) IN GENERAL.—The matter in section 1833(f) (42
U.S.C. 13951(ﬂ) preceding paragraph (1) is amended by
striking “independent rural health clinics” and inserting
“rural health clinics (other than such clinics in rural hos-
pitals with less than 50 beds)”.

(B) EFFECTIVE DATE.—The amendment made by
subparagraph (A) applies to services furnished on or after
January 1, 1998.

(2) TECHNICAL CLARIFICATION.—Section 1833(f)(1) (42
U$.E.C. 13951(f)(1)) is amended by inserting “per visit” after
“$46”.

(b) ASSURANCE OF QUALITY SERVICES.—

(1) IN GENERAL.—Subparagraph (I) of the first sentence
of section 1861(aa)(2) (42 U.S.C. 1395x(aa)(2)) is amended to
read as follows:

“(I) has a quality assessment and performance improve-
ment program, and appropriate procedures for review of
utilization of clinic services, as the Secretary may specify,”.
(2) EFFECTIVE DATE.—The amendment made by paragraph

(1) shall take effect on January 1, 1998.
(c) WAIVER OF CERTAIN STAFFING REQUIREMENTS LIMITED TO

CLINICS IN PROGRAM.—

42 USC 1395x
note,

(1) IN GENERAL—Section 1861(aa)(7)(B) (42 U.S.C.
1395x(aa)(7)(B)) is amended by inserting before the period
or if the facility has not yet been determined to meet the
requirements (including subparagraph (J) of the first sentence
of paragraph (2)) of a rural health clinic”.

(2) EFFECTIVE DATE.—The amendment made by paragraph
(1) applies to waiver requests made on or after January 1,
1998.

(d) REFINEMENT OF SHORTAGE AREA REQUIREMENTS.—

(1) DESIGNATION REVIEWED TRIENNIALLY.—Section
1861(aa)(2) (42 U.S.C. 1395x(aa)(2)) is amended in the second
sentence, in the matter in clause (i) preceding subclause (I)—

(A) by striking “and that is cfemgnated” and inserting
“and that, within the previous 3-year period, has been
designated”; and

(B) by striking “or that is designated” and inserting
“or designated”.
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(2) AREA MUST HAVE SHORTAGE OF HEALTH CARE
PRACTITIONERS.—Section 1861(aa)2) (42 U.S.C. 1395x(aa)(2)),
as amended by paragraph (1), is further amended in the second
sentence, in the matter in clause (i) preceding subclause (I)—

(A) by striking the comma after “personal health serv-
ices”; and

(B) by inserting “and in which there are insufficient
numbers of needed health care practitioners (as determined
by the Secretary),” after “Bureau of the Census)”.

(3) PREVIOUSLY QUALIFYING CLINICS GRANDFATHERED ONLY
TO PREVENT SHORTAGE .—

(A) IN GENERAL.—Section 1861(aa)(2) of the Social
Security Act (42 U.S.C. 1395x(aa)(2)) is amended in the
third sentence by inserting before the period “if it is deter-
mined, in accordance with criteria established by the Sec-
retary in regulations, to be essential to the delivery of
primary care services that would otherwise be unavailable
in the geographic area served by the clinic”.

(B) PAYMENT FOR CERTAIN PHYSICIAN ASSISTANT SERV-
ICES.—Section 1842(b)(6)(C) (42 U.S.C. 1395u(b)(6)(C)) is
amended to read as follows: “(C) in the case of services
described in clause (i) of section 1861(s)2)(K), payment
shall be made to either (i) the employer of the physician
assistant involved, or (ii) with respect to a physician assist-
ant who was the owner of a rural health clinic (as described
in section 1861(aa)(2)) for a continuous period beginning
prior to the date of the enactment of the Balanced Budget
Act of 1997 and endinieon the date that the Secretary
determines such rural health clinic no longer meets the
reguirements of section 1861(aa)(2), for such services pro-
vided before January 1, 2003, payment may be made

directly to the physician assistant; and”.
(4) EFFECTIVE DATES; IMPLEMENTING REGULATIONS.— 42 USC 1395x

(A) IN GENERAL.—Except as otherwise provided, the note.
amendments made by the preceding paragrapf;s take effect
on the date of the enactment of this Act.

(B) CURRENT RURAL HEALTH CLINICS.—The amend-
ments made by the preceding paragraphs take effect, with
respect to entities that are rural health clinics under title

of the Social Security Act (42 U.S.C. 1395 et seq.)
on the date of enactment of this Act, on the date of the
enactment of this Act.

(C) GRANDFATHERED CLINICS.—

(i) IN GENERAL.—The amendment made by para-
graph (3)(A) shall take effect on the effective date
?_f_‘ )regu]ations issued by the Secretary under clause

ii).

(i1) REGULATIONS.—The Secretary shall issue final
reEulations implementinf paragraph (3XA) that shall
take effect no later than January 1, 1999,

SEC. 4206. MEDICARE REIMBURSEMENT FOR TELEHEALTH SERVICES. 42 USC 1395/

(a) IN GENERAL.—Not later than January 1, 1999, the Secretary s
of Health and Human Services shall make payments from the
Federal Supplementary Medical Insurance Trust Fund under part
B of title g’VIII of the Social Security Act (42 U.S.C. 1395] et
seq.) in accordance with the methodology described in subsection
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(b) for professional consultation via telecommunications systems
with a physician (as defined in section 1861(r) of such Act (42
U.S.C. 1395x(r)) or a practitioner (described in section
1842(b)(18)(C) of such Act (42 U.S.C. 1395u(b)(18)(C)) furnishing
a service for which payment may be made under such part to
a beneficiary under the medicare program residing in a county
in a rural area (as defined in section 1886(d)(2)(D) of such Act
(42 U.S.C. 1395ww(d)(2)(D))) that is designated as a health profes-
sional shortage area under section 332(a)(1)(A) of the Public Health
Service Act (42 U.S.C. 254e(a)(1)(A)), notwithstanding that the
individual physician or practitioner providing the professional con-
sultation is not at the same location as the physician or practitioner
furnishing the service to that beneficiary.

(b) METHODOLOGY FOR DETERMINING AMOUNT OF PAYMENTS.—
Taking into account the findings of the report required under section
192 of the Health Insurance Portability and Accountability Act
of 1996 (Public Law 104-191; 110 Stat. 1988), the findings of
the report required under paragraph (c), and any other findings
related to the clinical efficacy and cost-effectiveness of telehealth
applications, the Secretary shall establish a methodology for deter-
mining the amount of payments made under subsection (a) within
the following parameters:

(1) Tﬁe payment shall shared between the referring physi-
cian or practitioner and the consulting physician or practitioner.
The amount of such payment shall not be greater than the
current fee schedule of the consulting physician or practitioner
for the health care services provided.

(2) The payment shall not include any reimbursement for
any telephone line charges or any facility fees, and a beneficiary
may not be billed for any such charges or fees.

(3) The payment shall be made subject to the coinsurance
and deductible re?ulrements under subsections (a)(1) and (b)
of section 1833 of the Social Security Act (42 U.S.C. 13951).

(4) The payment differential of section 1848(a)(3) of such
Act (42 U.S. g 1395w-4(a)(3)) shall apply to services furnished
by non-participating physicians. The provisions of section
1848(g) of such Act (42 U.S.C. 1395w—4(g)) and section
1842(13)(18) of such Act (42 U.S.C. 1395u(b)(18)) shall apply.
Payment for such service shall be increased annually by the
update factor for physicians’ services determined under section
1848(::1) of such Act (42 U.S.C. 1395w—4(d)).

(c) SUPPLEMENTAL REPORT.—Not later than January 1, 1999,
the Secretary shall submit a report to Congress which shall contain
a detailed analysis of—

(1) how telemedicine and telehealth systems are expanding
access to health care services;

(2) the clinical efficacy and cost-effectiveness of telemedi-
cine and telehealth applications;

(3) the quality of telemedicine and telehealth services deliv-
ered; and

(4) the reasonable cost of telecommunications charges
incurred in practicing telemedicine and telehealth in rural,
frontier, and underserved areas.

(d) EXPANSION OF TELEHEALTH SERVICES FOR CERTAIN MEDI-
CARE BENEFICIARIES.—

(1) IN GENERAL.—Not later than January 1, 1999, the Sec-
retary shall submit a report to Congress that examines the



PUBLIC LAW 105-33—AUG. 5, 1997 111 STAT. 379

possibility of making payments from the Federal Supple-
mentary Medical Insurance Trust Fund under part B of title
XVIII of the Social Security Act (42 U.S.C. 1395j et seq.) for
professional consultation via telecommunications systems with
such a physician or practitioner furnishing a service for which
payment may be made under such part to a beneficiary
described in paragraph (2), notwithstanding that the individual
physician or practitioner providing the professional consultation
is not at the same location as the physician or practitioner
furnishing the service to that beneficiary.

(2) BENEFICIARY DESCRIBED.—A benefici described in
this paragz‘a);c:n{]l_l is a beneficiary under the medicare program
under title II of the Social Security Act (42 U.S.C. 1395
et seq.) who does not reside in a rural area (as so defined)
that is designated as a health professional shortage area under
section 332(a)(1)(A) of the Public Health Service Act (42 U.S.C.
254e(a)(1)(A)), who is homebound or nursing homebound, and
for whom being transferred for health care services imposes
a serious hardship.

(3) REPORT.—The report described in paragraph (1) shall
contain a detailed statement of the potential costs and savings
to the medicare program of making the payments described
in that paragraph using various reimbursement schemes.

SEC. 4207. INFORMATICS, TELEMEDICINE, AND EDUCATION DEM- 42 USC 1395b-1
ONSTRATION PROJECT. note.

(a) PURPOSE AND AUTHORIZATION.—

(1) IN GENERAL.—Not later than 9 months after the date
of enactment of this section, the Secretary of Health and Human
Services shall provide for a demonstration project described
in paragraph (2).

(2) DESCRIPTION OF PROJECT.—

(A) IN GENERAL.—The demonstration project described
in this paragraph is a single demonstration project to use
eligible health care provider telemedicine networks to apply
high-capacity computing and advanced networks to improve
primary care (and prevent health care complications) to
medicare beneficiaries with diabetes mellitus who are resi-
dents of medically underserved rural areas or residents
of medically underserved inner-city areas.

(B) MEDICALLY UNDERSERVED DEFINED.—As used in
this paragraph, the term “medically underserved” has the
meaning given such term in section 330(b)(3) of the Public
Health Service Act (42 U.S.C. 254b(b)(3)).

(3) WAIVER.—The Secretary shall waive such provisions
of title XVIII of the Social Security Act as may be necessary
to provide for payment for services under the project in accord-
ance with subsection (d).

(4) DURATION OF PROJECT.—The project shall be conducted
over a 4-year period.

(b) OBJECTIVES OF PROJECT—The objectives of the project
include the following:

(1) Improving patient access to and compliance with appro-
priate care guidelines for individuals with diabetes mellitus
through direct telecommunications link with information net-
works in order to improve patient quality-of-life and reduce
overall health care costs.
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(2) Developing a curriculum to train health professionals
(particularly primary care health professionals) in the use of
medical informatics and telecommunications.

(3) Demonstrating the application of advanced technologies,
such as video-conferencing from a patient’s home, remote mon-
itoring of a patient's medical condition, interventional
informatics, and applying individualized, automated care guide-
lines, to assist primary care providers in assisting patients
with diabetes in a home setting.

(4) Application of medical informatics to residents with
limited English language skills.

(5) Developing standards in the application of telemedicine
and medical informatics.

(6) Developing a model for the cost-effective delivery of
primary and related care both in a managed care environment
and in a fee-for-service environment.

(c) ELIGIBLE HEALTH CARE PROVIDER TELEMEDICINE NETWORK

DEFINED.—For purposes of this section, the term “eligible health
care provider telemedicine network” means a consortium that
includes at least one tertiary care hospital (but no more than
2 such hospitals), at least one medical school, no more than 4
facilities in rural or urban areas, and at least one regional tele-
communications provider and that meets the following require-
ments:

(1) The consortium is located in an area with a high con-
centration of medical schools and tertiary care facilities in
the United States and has appropriate arrangements (within
or outside the consortium) with such schools and facilities,
universities, and telecommunications providers, in order to con-
duct the project.

(2) The consortium submits to the Secretary an application
at such time, in such manner, and containing such information
as the Secretary may require, including a description of the
use to which the consortium would apply any amounts received
under the project and the source and amount of non-Federal
funds used in the project.

(3) The consortium guarantees that it will be responsible
for payment for all costs of the project that are not paid under
this section and that the maximum amount of payment that
may be made to the consortium under this section shall not
exceed the amount specified in subsection (d)(3).

(d) CovERAGE AS MEDICARE PART B SERVICES.—

(1) IN GENERAL.—Subject to the succeeding provisions of
this subsection, services related to the treatment or manage-
ment of (including prevention of complications from) diabetes
for medicare beneficiaries furnished under the project shall
be considered to be services covered under part B of title
XVIII of the Social Security Act.

(2) PAYMENTS.—

(A) IN GENERAL.—Subject to paragraph (3), payment
for such services shall be made at a rate of 50 percent
of the costs that are reasonable and related to the provision
of such services. In computing such costs, the Secretary
shall include costs described in subparagraph (B), but may
not include costs described in subparagraph (C).



PUBLIC LAW 105-33—AUG. 5, 1997 111 STAT. 381

(B) CoSTS THAT MAY BE INCLUDED.—The costs
described in this subparagraph are the permissible costs

(as recognized by the Secretary) for the following:

(i) The acquisition of telemedicine equipment for
use in patients’ homes (but only in the case of patients
located in medically underserved areas).

(i1) Curriculum development and training of health
professionals in medical informatics and telemedicine.

(iii) Payment of telecommunications costs (includ-
ing salaries and maintenance of equipment), including
costs of telecommunications between patients’ homes
and the eligible network and between the network
and other entities under the arrangements described
in subsection (¢)(1).

(iv) Payments to practitioners and providers under
the medicare programs.

(C) Costs NOT INCLUDED.—The costs described in this
subparagraph are costs for any of the following:

(i) The purchase or installation of transmission
equipment (other than such equipment used by health
professionals to deliver medical informatics services
under the project).

(ii) The establishment or operation of a tele-
communications common carrier network.

(iii) Construction (except for minor renovations
related to the installation of reimbursable equipment)
or the acquisition or building of real property.

(8) LIMITATION.—The total amount of the payments that
may be made under this section shall not exceed $30,000,000
for the period of the project (described in subsection (a)(4)).

(4) LIMITATION ON COST-SHARING.—The project may not
impose cost sharing on a medicare beneficiary for the receipt
of services under the project in excess of 20 percent of the
costs that are reasonable and related to the provision of such
services.

(e) REPORTS.—The Secretary shall submit to the Committee
on Ways and Means and the Committee Commerce of the House
of Representatives and the Committee on Finance of the Senate
interim reports on the project and a final report on the project
within 6 months after the conclusion of the project. The final
report shall include an evaluation of the impact of the use of
telemedicine and medical informatics on improving access of medi-
care beneficiaries to health care services, on reducing the costs
of such services, and on improving the quality of life of such bene-
ficiaries.

(f) DEFINITIONS.—For purposes of this section:

(1) INTERVENTIONAL INFORMATICS.—The term “inter-
ventional informatics” means using information technology and
virtual reality technology to intervene in patient care.

(2) MEDICAL INFORMATICS.—The term “medical informatics”
means the storage, retrieval, and use of biomedical and related
information for problem solving and decision-making through
computing and communications technologies.

(3) PROJECT.—The term “project” means the demonstration
project under this section.
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42 USC 1395u
note.

Subtitle D—Anti-Fraud and Abuse Provi-
sions and Improvements in Protecting
Program Integrity

CHAPTER 1—REVISIONS TO SANCTIONS FOR FRAUD
AND ABUSE

SEC. 4301. PERMANENT EXCLUSION FOR THOSE CONVICTED OF 3
HEALTH CARE RELATED CRIMES.

Section 1128(c)(3) (42 U.S.C. 1320a-7(c)3)) is amended—

(1) in subparagraph (A), by inserting “or in the case
described in subparagraph (G)” after “subsection (b)(12)";

(2) in subparagraphs (B) and (D), by striking “In the case”
and inserting “Subject to subparagraph (G), in the case”; and

(3) by adding at the end the following new subparagraph:
“(G) In the case of an exclusion of an individual under sub-

section (a) based on a conviction occurring on or after the date
of the enactment of this subparagraph, if the individual has (before,
on, or after such date) been convicted—

“(i) on one previous occasion of one or more offenses for
which an exclusion may be effected under such subsection,
the period of the exclusion shall be not less than 10 years,
or

“(ii) on 2 or more previous occasions of one or more offenses
for which an exclusion may be effected under such subsection,
the period of the exclusion shall be permanent.”.

SEC. 4302. AUTHORITY TO REFUSE TO ENTER INTO MEDICARE AGREE-
MENTS WITH INDIVIDUALS OR ENTITIES CONVICTED OF
FELONIES.

(a) MEDICARE PART A.—Section 1866(b)(2) (42 U.S.C.
1395¢cc(b)(2)) is amended—
(1) in subparagraph (B), by striking “or” at the end,
(2) in subparagraph (C), by striking the period at the
end and inserting “, or”; and
(3) by adding at the end the following new subparagraph:
“(D) has ascertained that the provider has been con-
victed of a felony under Federal or State law for an offense
which the Secretary determines is detrimental to the best
interests of the program or program beneficiaries.”.
(b) MEDICARE PART B.—Section 1842(h) (42 U.S.C. 1395u(h))
is amended by adding at the end the following new paragraph:
“(8) The Secretary may refuse to enter into an agreement
with a physician or supplier under this subsection, or may terminate
or refuse to renew sucﬂ agreement, in the event that such physician
or supplier has been convicted of a felony under Federal or State
law for an offense which the Secretary determines is detrimental
to the best interests of the program or program beneficiaries.”.
(¢) EFFECTIVE DATE.—The amendments made by this section
shall take effect on the date of the enactment of this Act and
apply to the entry and renewal of contracts on or after such date.

SEC. 4303. EXCLUSION OF ENTITY CONTROLLED BY FAMILY MEMBER
OF A SANCTIONED INDIVIDUAL.

(a) IN GENERAL,—Section 1128 (42 U.S.C. 1320a-7) is amend-
ed—
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(1) in subsection (b)(8)(A)—

(A) in clause (i), by striking “or” at the end;

(B) in clause (ii), by striking the dash at the end
and inserting “; or”; an

(C) by inserting after clause (ii) the following:

“(iii) who was described in clause (i) but is no longer
so described because of a transfer of ownership or control
interest, in anticipation of (or following) a conviction,
assessment, or exclusion described in subparagraph (B)
against the person, to an immediate family member (as
defined in subsection (j)(1)) or a member of the household
of the person (as defined in subsection (j)(2)) who continues
to maintain an interest described in such clause—"; and
(2) by adding at the end the following new subsection:

“(j) DEFINITION OF IMMEDIATE FAMILY MEMBER AND MEMBER
OF HOUSEHOLD.—For purposes of subsection (b)(8)(A)(ii):

“1) The term ‘immediate family member’ means, with
respect to a person—

“(A) the husband or wife of the person;

“(B) the natural or adoptive parent, child, or sibling
of the person;

“(C) the stepparent, stepchild, stepbrother, or stepsister
of the person;

“D) the father-, mother-, daughter-, son-, brother-, or
sister-in-law of the person;

“(E) the grandparent or grandchild of the person; and

“(F) the spouse of a grandparent or grandchild of the
person.

“(2) The term ‘member of the household’ means, with
respect to any person, any individual sharing a common abode
as part of a single family unit with the person, including
domestic employees and others who live together as a family
unit, but not including a roomer or boarder.”.

(b) EFFECTIVE DATE.—The amendments made by this section 42 USC 1320a-7
shall take effect on the date that is 45 days after the date of note
the enactment of this Act.

SEC. 4304. IMPOSITION OF CIVIL MONEY PENALTIES.

(a) CrviL MONEY PENALTIES FOR PERSONS THAT CONTRACT WITH
EXCLUDED INDIVIDUALS.—Section 1128A(a) (42 U.S.C. 1320a-7a(a))
is amended—

(1) in paragraph (4), by striking “or” at the end;

(2) in paragraph (5), by adding “or” at the end; and

(}.'!3) by inserting after paragraph (5) the following new para-
graph:

“(6) arranges or contracts (by employment or otherwise)
with an individual or entity that the person knows or should
know is excluded from participation in a Federal health care
program (as defined in section 1128B(f)), for the provision of
items or services for which payment may be made under such
a program;”.

(b) CrviL MONEY PENALTIES FOR KICKBACKS.—

(1) PERMITTING SECRETARY TO IMPOSE CIVIL MONEY PEN-
ALTY.—Section 1128A(a) (42 U.S.C. 1320a-T7a(a)), as amended
by subsection (a), is amended—

(A) in paragraph (5), by striking “or” at the end;
(B) in paragraph (6), by adding “or” at the end; and
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(C) by adding after paragraph (6) the following new

Earagraph:

(7) commits an act described in paragraph (1) or (2) of
section 1128B(b);”.

(2) DESCRIPTION OF CIVIL MONEY PENALTY APPLICABLE.—
Section 1128A(a) (42 U.S.C. 1320a—T7a(a)), as amended by para-
graph (1), is amended in the matter following paragraph (7)—

(A) by striking “occurs).” and inserting “occurs; or in
cas:ies under paragraph (7), $50,000 for each such act).”;
an

(B) by inserting after “of such claim” the following:

“(or, in cases under paragraph (7), damages of not more

than 3 times the total amount of remuneration offered,

paid, solicited, or received, without regard to whether a

portion of such remuneration was offered, paid, solicited,

or received for a lawful purpose)”.
(c) EFFECTIVE DATES.—

(1) CONTRACTS WITH EXCLUDED PERSONS.—The amend-
ments made by subsection (a) shall apply to arrangements
and contracts entered into after the date of the enactment
of this Act.

(2) KickBACKS.—The amendments made by subsection (b)
a??llll apply to acts committed after the date of the enactment
of this Act.

CHAPTER 2—IMPROVEMENTS IN PROTECTING
PROGRAM INTEGRITY

SEC. 4311. IMPROVING INFORMATION TO MEDICARE BENEFICIARIES.

(a) INCLUSION OF INFORMATION REGARDING MEDICARE WASTE,

FRAUD, AND ABUSE IN ANNUAL NOTICE.—

42 USC 1395b-2
note.

(1) IN GENERAL.—Section 1804 (42 U.S.C. 1395b-2) is
amended by adding at the end the following new subsection:
“(c) The notice provided under subsection (a) shall include—

“(1) a statement which indicates that because errors do
occur and because medicare fraud, waste, and abuse is a signifi-
cant problem, beneficiaries should carefully check any expla-
nation of benefits or itemized statement furnished pursuant
to section 1806 for accuracy and report any errors or question-
able charges by calling the toll-free phone number :llescﬁbed
in paragraph (4);

“(2) a statement of the beneficiary’s right to request an
itemized statement for medicare items and services (as provided
in section 1806(b));

“(8) a description of the program to collect information
on medicare fraud and abuse established under section 203(b)
of the Health Insurance Portability and Accountability Act of
1996; and

“(4) a toll-free telephone number maintained by the Inspec-
tor General in the Department of Health and Human Services
for the receipt of complaints and information about waste,
fraud, and abuse in the provision or billing of services under
this title.”.

(2) EFFECTIVE DATE.—The amendment made by this sub-
sectéorg shall apply to notices provided on or after January
1, 1998.
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(b) CLARIFICATION OF REQUIREMENT T0 PROVIDE EXPLANATION
OF MEDICARE BENEFITS.—
(1) IN GENERAL.—Title XVIII is amended by inserting after
secgon 1805 (as added by section 4022) the following new
section:

“EXPLANATION OF MEDICARE BENEFITS

“SEC. 1806. (a) IN GENERAL.—The Secretary shall furnish to 42 USC 1395b-7.
each individual for whom payment has been made under this title
(0}1; _“lrlould be made without regard to any deductible) a statement
which—
“(1) lists the item or service for which payment has been
made and the amount of such payment for each item or service;

“(2) includes a notice of the individual’s right to request
an itemized statement (as provided in subsection (b)).

“(b) REQUEST FOR ITEMIZED STATEMENT FOR MEDICARE ITEMS
AND SERVICES.—

“(1) IN GENERAL.—An individual may submit a written
request to any physician, provider, supplier, or any other person
(including an organization, agency, or other entity) for an item-
ized statement for any item or service provided to such individ-
ual by such person with respect to which payment has been
made under this title.

“(2) 30-DAY PERIOD TO FURNISH STATEMENT.—

“(A) IN GENERAL.—Not later than 30 days after the
date on which a request under paragraph (1) has been
made, a person described in such paragraph shall furnish
an itemized statement describing each item or service pro-
vided to the individual requesting the itemized statement.

“(B) PENALTY.—Whoever knowingly fails to furnish an
itemized statement in accordance with subparagraph (A)
shall be subject to a civil money penalty of not more than
$100 for each such failure. Such penalty shall be imposed
and collected in the same manner as civil money penalties
under subsection (a) of section 1128A are imposed and
collected under that section.

“(3) REVIEW OF ITEMIZED STATEMENT.—

“(A) IN GENERAL.—Not later than 90 days after the
receipt of an itemized statement furnished under paragraph
(1), an individual may submit a written request for a
review of the itemized statement to the Secretary.

“(B) SPECIFIC ALLEGATIONS.—A request for a review
of the itemized statement shall identify—

“(i) specific items or services that the individual
believes were not provided as claimed, or

“(ii) any other billing irregularity (including dupli-
cate billing).

“(4) FINDINGS OF SECRETARY.—The Secretary shall, with
respect to each written request submitted under paragraph
(3), determine whether the itemized statement identifies spe-
cific items or services that were not provided as claimed or
any other billing irregularity (including duplicate billing) that
has resulted in unnecessary payments under this title.

“(5) RECOVERY OF AMOUNTS.—The Secretary shall take all
appropriate measures to recover amounts unnecessarily paid
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under this title with respect to a statement described in para-
graph (4).”.

(2) CONFORMING AMENDMENT.—Subsection (a) of section
203 of the Health Insurance Portability and Accountability
Act of 1996 is repealed.

(3) EFFECTIVE DATES.—

(A) STATEMENT BY SECRETARY.—Paragraph (1) of sec-
tion 1806(a) of the Social Security Act, as added by para-
graph (1), and the repeal made by paragraph (2) shall
take effect on the date of the enactment of this Act.

(B) ITEMIZED STATEMENT.—Paragraph (2) of section
1806(a) and section 1806(b) of the Social Security Act,
as s0 added, shall take effect not later than January 1,
1999.

SEC. 4312. DISCLOSURE OF INFORMATION AND SURETY BONDS.

(a) DISCLOSURE OF INFORMATION AND SURETY BOND REQUIRE-

MENT FOR SUPPLIERS OF DURABLE MEDICAL EQUIPMENT.—Section
1834(a) (42 U.S.C. 1395m(a)) is amended by inserting after para-
graph (15) the following new paragraph:

“(16) DISCLOSURE OF INFORMATION AND SURETY BOND.—
The Secretary shall not provide for the issuance (or renewal)
of a provider number for a supplier of durable medical equip-
ment, for purposes of payment under this part for durable
medical equipment furnished by the supplier, unless the sup-
plier provides the Secretary on a continuing basis—

“(A) with—

“(i) full and complete information as to the identity
of each person with an ownership or control interest
(as defined in section 1124(a)(3)) in the supplier or
in any subcontractor (as defined by the Secretary in
regulations) in which the supplier directly or indirectly
has a 5 percent or more ownership interest; and

“(ii) to the extent determined to be feasible under
regulations of the Secretary, the name of any disclosing
entity (as defined in section 1124(a)(2)) with respect
to which a person with such an ownership or control
interest in the supplier is a person with such an owner-
ship or control interest in the disclosing entity; and
“B) with a surety bond in a form specified by the

Secretary and in an amount that is not less than $50,000.
The Secretary may waive the requirement of a bond under
subparagraph (B) in the case of a supplier that provides a
comparable surety bond under State law.”.

(b) SURETY BOND REQUIREMENT FOR HOME HEALTH AGEN-

CIES.—

(1) IN GENERAL.—Section 1861(o) (42 U.S.C. 1395x(0)) is
amended—
(A) in paragraph (6), by striking “and” at the end;
(B) by redesignating paragraph (7) as paragraph (8);
(C) by inserting after paragraph (6) the following new
paragraph:
“(7) provides the Secretary on a continuing basis with
a surety bond in a form specified by the Secretary and in
an amount that is not less than $50,000; and”; and
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(D) by adding at the end the following: “The Secretary
may waive the requirement of a surety bond under para-
graph (7) in the case of an agency or organization that
Frovides a comparable surety bond under State law.”.
2) CONFORMING AMENDMENTS.—Section 1861(v)(1)(H) (42
U.8.C. 1395x(v)(1)(H)) is amended—
(A) in clause (i), by striking “the financial security
requirement described in subsection (0)(7)" and insertin;
“the surety bond requirement described in subsection (o)(7
and the financial security requirement described in sub-
section (0)(8)"; and
(B) in clause (ii), by striking “the financial security
requirement described in subsection (0)(7) applies” and
inserting “the surety bond requirement described in sub-
section (0)(7) and the financial security requirement
described in subsection (0)(8) apply”.
(3) REFERENCE TO CURRENT DISCLOSURE REQUIREMENT.—
For additional provisions requiring home health agencies to
disclose information on ownership and control interests, see
section 1124 of the Social Security Act (42 U.S.C. 1320a-3).
(c) AUTHORIZING APPLICATION OF DISCLOSURE AND SURETY
BOND REQUIREMENTS TO OTHER HEALTH CARE PROVIDERS.—Section
1834(a)(16) (42 U.S.C. 1395m(a)(16)), as added by subsection (a),
is amended by adding at the end the following: “The Secretary,
at the Secretary’s discretion, may impose the requirements of the
first sentence with respect to some or all providers of items or
services under part A or some or all suppliers or other persons
(other than physicians or other practitioners, as defined in section
1842(b)(18)(C)) who furnish items or services under this part.”.

(d) APPLICATION TO COMPREHENSIVE OUTPATIENT REHABILITA-
TIoON FaciuiTiEs (CORFs)—Section 1861(cc)(2) (42 U.S.C.
1395x(cc)(2)) is amended—

(1) in subparagraph (H), by striking “and” at the end;

(2) by redesignating subparagraph (I) as subparagraph (J);

(3) by inserting after subparagraph (H) the following new
subparagraph:

“I) provides the Secretary on a continuing basis with a
surety bond in a form specified by the Secretary and in an
amount that is not less than $50,000; and”; and

(4) by adding at the end the following flush sentence:

“The Secretary may waive the requirement of a surety bond under
subparag‘r?iph (I) in the case of a facility that provides a comparable
surety bond under State law.”.

(e) APPLICATION TO REHABILITATION AGENCIES.—Section
1861(p) (42 U.S.C. 1395x(p)) is amended—

(1) in paras‘raph (4)(A)(v), by inserting after “as the Sec-
retary may find necessary,” the following: “and provides the
Secretary on a continuing basis with a surety bond in a form
sgeciﬁed by the Secretary and in an amount that is not less
than $50,000,”, and

(2) by adding at the end the following: “The Secretary
may waive the requirement of a surety bond under paragraph
(4)(A)(v) in the case of a clinic or agency that proviggs a
comparable surety bond under State law.”.

(f) EFFECTIVE DATES.—

(1) SUPPLIERS OF DURABLE MEDICAL EQUIPMENT.—The 42 USC 1395m

amendment made by subsection (a) shall apply to suppliers note.
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of durable medical equipment with respect to such equipment
furnished on or after January 1, 1998.

(2) HOME HEALTH AGENCIES.—The amendments made by
subsection (b) shall apply to home health agencies with respect
to services furnished on or after January 1, 1998. The Secretary
of Health and Human Services shall modify participation agree-
ments under section 1866(a)(1) of the Social Security Act (42
U.S.C. 1395cc(a)(1)) with respect to home health agencies to
groyide for implementation of such amendments on a timely

asis.

(3) OTHER AMENDMENTS.—The amendments made by sub-
sections (c) through (e) shall take effect on the date of the
enactment of this Act and may be applied with respect to
items and services furnished on or after January 1, 1998,

SEC. 4313. PROVISION OF CERTAIN IDENTIFICATION NUMBERS.

(a) REQUIREMENTS To0 DISCLOSE EMPLOYER IDENTIFICATION
NuMmBERS (EINS) AND SoCIAL SECURITY ACCOUNT NUMBERS
(SSNs).—Section 1124(a)(1) (42 U.S.C. 1320a-3(a)(1)) is amended
by inserting before the period at the end the following: “and supply
the Secretary with the both the employer identification number
(assigned pursuant to section 6109 of the Internal Revenue Code
of 1986) and social security account number (assigned under section
205(c)(2)(B)) of the disclosing entity, each person with an ownership
or control interest (as defined in subsection (a)(3)), and any sub-
contractor in which the entity directly or indirectly has a 5 percent
or more ownership interest.

(b) OTHER MEDICARE PROVIDERS.—Section 1124A (42 U.S.C.
1320a—3a) is amended—

(1) in subsection (a)—
(A) in paragraph (1), by striking “and” at the end;
(B) in paragraph (2), by striking the period at the
end and inserting “; and”; and
(C) by adding at the end the following new paragraph:
“(3) including the employer identification number (assigned
pursuant to section 6109 of the Internal Revenue Code of

1986) and social security account number (assigned under sec-

tion 205(c)(2)(B)) of the disclosing part B provider and any

person, managing employee, or other entity identified or
described under paragraph (1) or (2).”; and

(2) in subsection (c)(1), by inserting “(or, for purposes of
subsection (a)(3), any entity receiving payment)” after “on an
assi ent-related basis”.

(¢c) VERIFICATION BY SOCIAL SECURITY ADMINISTRATION (SSA).—
Section 1124A (42 U.S.C. 1320a-3a), as amended by subsection
(b), is amended—

(1) by redesignating subsection (c) as subsection (d); and
(2) by inserting after subsection (b) the following new sub-
section:

“(c) VERIFICATION.—

“(1) TRANSMITTAL BY HHS.—The Secretary shall transmit—
“(A) to the Commissioner of Social Security information
concerning each social security account number (assigned
under section 205(c)(2)(B)), and
“(B) to the Secretary of the Treasury information
concerning each employer identification number (assigned
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pursuant to section 6109 of the Internal Revenue Code

of 1986),
supplied to the Secretary pursuant to subsection (a)(3) or sec-
tion 1124(c) to the extent necessary for verification of such
information in accordance with paragraph (2).

“(2) VERIFICATION.—The Commissioner of Social Security
and the Secretary of the Treasury shall verify the accuracy
of, or correct, the information supplied by the Secretary to
such official pursuant to paragralpﬁl (1), and shall report such
verifications or corrections to the Secretary.

“(3) FEES FOR VERIFICATION.—The Secreta.% shall
reimburse the Commissioner and Secretary of the Treasury,
at a rate negotiated between the Secret and such official,
for the costs incurred by such official in performing the verifica-
tion and correction services described in this subsection.”.

(d) REPORT.—Before the amendments made by this section may 42 USC 1320a-3
become effective, the Secretary of Health and Human Services note.
shall submit to Congress a report on steps the Secretary has taken
to assure the confidentiality of social security account numbers
that will be provided to the Secretary under such amendments.

(e) EFFECTIVE DATES.— 42 USC 1320a-3

(1) DISCLOSURE REQUIREMENTS.—The amendment made by note.
subsection (a) shall apply to the application of conditions of
participation, and entering into and renewal of contracts and
agreements, occurring more than 90 days after the date of
submission of the report under subsection (d).

(2) OTHER PROVIDERS.—The amendments made by sub-
section (b) shall apply to payment for items and services fur-
nished more than 90 days after the date of submission of
such report.

SEC. 4314. ADVISORY OPINIONS REGARDING CERTAIN PHYSICIAN
SELF-REFERRAL PROVISIONS.

Section 1877(g) (42 U.S.C. 1395nn(g)) is amended by adding
at the end the following new paragraph:
“(6) ADVISORY OPINIONS.—

“(A) IN GENERAL.—The Secretary shall issue written
advisory opinions concerning whether a referral relating
to designated health services (other than clinical laboratory
services) is prohibited under this section. Each advisory
opinion issued by the Secretary shall be binding as to
the Secretary and the party or parties requesting the opin-
ion.

“(B) APPLICATION OF CERTAIN RULES.—The Secretary
shall, to the extent practicable, apply the rules under sub-
sections (b)(3) and (E){4} and take into account the regula-
tions promulgated under subsection (b)(5) of section 1128D
in the issuance of advisory opinions under this paragraph.

“(C) REGULATIONS.—In order to implement this para-
graph in a timely manner, the Secretary may promulgate
regulations that take effect on an interim basis, after notice
and Bending opportunity for public comment.

(D) AppLICABILITY.—This paragraph shall apply to
requests for advisory opinions made after the date which
is 90 days after the date of the enactment of this paragraph
and before the close of the period described in section
1128D(b)(6).”.
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Regulations.

SEC. 4315. REPLACEMENT OF REASONABLE CHARGE METHODOLOGY
BY FEE SCHEDULES.

(a) APPLICATION OF FEE SCHEDULE.—Section 1842 (42 U.S.C.
1395u) is amended by adding at the end the following new sub-
section:

“(s)(1) The Secretary may implement a statewide or other
areawide fee schedule to be used for payment of any item or
service described in paragraph (2) which is paid on a reasonable
charge basis. Any fee schedule established under this paragraph
for such item or service shall be updated each year by the percent-
age increase in the consumer price index for all urban consumers
(United States city average) for the 12-month period ending with
June of the preceding year, except that in no event shall a fee
schedule for an item described in paragraph (2)(D) be updated
before 2003.

“(2) The items and services described in this paragraph are
as follows:

“(A) Medical supplies.
“(B) Home dialysis supplies and equipment (as defined

in section 1881(b)(8)).

“(C) Therapeutic shoes.
i “(D) Parenteral and enteral nutrients, equipment, and sup-
plies.
“(E) Electromyogram devices
“(F') Salivation devices.
“G) Blood products.
“(H) Transfusion medicine.”.
(b) CONFORMING AMENDMENT.—Section 1833(a)(1) (42 U.8.C.
13951(a)(1)) is amended—

(A) by striking “and (P)” and inserting “(P)”; and

(B) by striking the semicolon at the end and inserting
the following: “, and (Q) with respect to items or services
for which fee schedules are established pursuant to section
1842(s), the amounts paid shall be 80 percent of the lesser
of the actual charge or the fee schedule established in
such section;”.

(c) EFFECTIVE DATES.—The amendments made by this section
to the extent such amendments substitute fee schedules for reason-
able charges, shall apply to particular services as of the date speci-
fied by the Secretary of Health and Human Services.

(d) INITIAL BUDGET NEUTRALITY.—The Secretary, in developing
a fee schedule for particular services (under the amendments made
by this section), shall set amounts for the first year period to
which the fee schedule applies at a level so that the total payments
under title XVIII of the Social Security Act (42 U.S.C. 1395 et
seq.) for those services for that year period shall be approximately
equal to the estimated total payments if such fee schedule had
not been implemented.

SEC. 4316. APPLICATION OF INHERENT REASONABLENESS TO ALL
PART B SERVICES OTHER THAN PHYSICIANS' SERVICES.

(a) IN GENERAL.—Paragraphs (8) and (9) of section 1842(b)
(42 U.S.C. 1395u(b)) are amended to read as follows:
“(8)(A)(i) The Secretary shall by regulation—
“(I) describe the factors to be used in determining the
cases (of particular items or semces} in which the application
of this part (other than to physicians’ services paid under
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section 1848) results in the determination of an amount that,

because of its being grossly excessive or grossly deficient, is

not inherently reasunailie, and

“(II) provide in those cases for the factors to be considered
in determining an amount that is realistic and equitable.

“(ii) Notwithstanding the determination made in clause (i),
the Secretary may not apply factors that would increase or decrease
the payment under this part during any year for any particular
item or service by more than 15 percent from such payment during
the preceding year except as provided in subparagraph (B).

“(B) The Secretary may make a determination under this
subparagraph that would result in an increase or decrease under
subparagraph (A) of more than 15 percent of the payment amount
for a year, but only if—

“(i) the Secretary’s determination takes into account the
factors described in subparagraph (C) and any additional factors
the Secretary determines appropriate,

“(ii) the Secretary’s determination takes into account the
potential impacts described in subparagraph (D), and

“(iii) the Secretary complies with the procedural require-
ments of paragraph (9).

“(C) The factors described in this subparagraph are as follows:

“(i) The programs established under this title and title
XIX are the sole or primary sources of payment for an item
or service.

“(ii) The payment amount does not reflect changing tech-
nology, increased facility with that technology, or reductions
in acquisition or production costs.

‘%iii) The payment amount for an item or service under
this part is substantially higher or lower than the payment
made for the item or service by other purchasers.

‘D) The potential impacts of a determination under subpara-
graph (B) on quality, access, and beneficiary liability, including
the likely effects on assignment rates and participation rates.

“9)A) The Secretary shall consult with representatives of
suppliers or other individuals who furnish an item or service before
making a determination under paragraph (8)(B) with regard to
that item or service.

“(B) The Secretary shall publish notice of a proposed determina- Federal Register,
tion under paragraph (8)(B) in the Federal Register— publication.

“(i§J specifying the payment amount proposed to be estab-
lished with respect to an item or service,

“(ii) explaining the factors and data that the Secretary
took into account in determining the payment amount so speci-
fied, and
“(ii1) explaining the potential impacts described in para-

graph (8)(D).

(C) After publication of the notice required by subparagraph
(B), the Secretary shall allow not less than 60 days for public
comment on the proposed determination.

“(D)(i) Taking into consideration the comments made by the Federal Register,
public, the Secretary shall publish in the Federal Register a final publication.
determination under paragraph (8)(B) with respect to the payment
amount to be established with respect to the item or service. _

“(ii) A final determination published pursuant to clause (i)
shall explain the factors and data that the Secretary took into
consideration in making the final determination.”.
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(b) CONFORMING AMENDMENT.—Section 1834(a)(10)(B) (42
U.S.C. 1395m(a)(10)(B)) is amended—
(1) by striking “For covered items furnished on or after
January 1, 1991, the” and insertin
(2) by striking “(other than sugparagraph (D))"; and
(3) by striking all that follows “payments under this sub-
section” and inserting a period.
(c) EFFECTIVE DATE.—The amendments made by this section
shall take effect on the date of the enactment of this Act.

SEC. 4317. REQUIREMENT TO FURNISH DIAGNOSTIC INFORMATION.

(a) INcLUSION OF NON-PHYSICIAN PRACTITIONERS IN REQUIRE-
MENT TO PROVIDE DIAGNOSTIC CODES FOR PHYSICIAN SERVICES.—
Paragraphs (1) and (2) of section 1842(p) (42 U.S.C. 1395u(p))
are each amended by inserting “or practitioner specified in sub-
section (b)(18)(C)” after “by a physician”.

(b) REQUIREMENT T0 PROVIDE DIAGNOSTIC INFORMATION WHEN
ORDERING CERTAIN ITEMS OR SERVICES FURNISHED BY ANOTHER
ENTITY.—Section 1842(p) (42 U.S.C. 1395u(p)), is amended by add-
ing at the end the following new paragraph:

“(4) In the case of an item or service defined in paragraph
(3), (6), (8), or (9) of subsection 1861(s) ordered by a physician
or a practitioner specified in subsection (b)(18)(C), but ished
by another entity, if the Secretary (or fiscal agent of the Secretary)
requires the entity furnishing the item or service to provide diag-
nostic or other medical information in order for payment to be
made to the entity, the physician or practitioner shall provide
that information to the entity at the time that the item or service
is ordered by the physician or practitioner.”.

(¢) EFFECTIVE DATE.—The amendments made by this section
sihs{ggsatpply to items and services furnished on or after January

SEC. 4318. REPORT BY GAO ON OPERATION OF FRAUD AND ABUSE
CONTROL PROGRAM.

Section 1817(k)(6) (42 U.S.C. 1395i(k)(6)) is amended by insert-
ing “June 1, 1998, and” after “Not later than”.

SEC. 4319. COMPETITIVE BIDDING DEMONSTRATION PROJECTS.

(a) GENERAL RULE.—Part B of title XVIII (42 U.S.C. 1395j
et seq.) 1s amended by inserting after section 1846 the following
new section:

“SEC. 1847. DEMONSTRATION PROJECTS FOR COMPETITIVE ACQUISI-
TION OF ITEMS AND SERVICES.

e “(a) ESTABLISHMENT OF DEMONSTRATION PROJECT BIDDING
EAS.—

“(1) IN GENERAL.—The Secretary shall implement not more
than 5 demonstration projects under which competitive acquisi-
tion areas are established for contract award purposes for the
furnishing under this part of the items and services described
in subsection (d).

“(2) PROJECT REQUIREMENTS.—Each demonstration project
under paragraph (1)—

“(A) shall include such group of items and services
as the Secretary may prescribe,

“(B) shall be conducted in not more than 3 competitive
acquisition areas, and
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“(C) shall be operated over a 3-year period.

“(3) CRITERIA FOR ESTABLISHMENT OF COMPETITIVE ACQUISI-
TION AREAS.—Each competitive acquisition area established
Fln)d_er a demonstration project implemented under paragraph

“(A) shall be, or shall be within, a metropolitan statis-
tical area (as defined by the Secretary of Commerce), and

“(B) shall be chosen based on the availability and acces-
sibility of entities able to furnish items and services, and
the probable savings to be realized by the use of competitive
bidding in the furnishing of items and services in such
area.

“(b) AWARDING OF CONTRACTS IN AREAS.—

“(1) IN GENERAL.—The Secretary shall conduct a competi-
tion among individuals and entities supplying items and serv-
ices described in subsection (c) for each competitive acquisition
area established under a demonstration project implemented
under subsection (a).

“(2) CONDITIONS FOR AWARDING CONTRACT.—The Secretary
may not award a contract to any entity under the competition
conducted pursuant to parﬁaph (1) to furnish an item or
service unless the Secretary finds that the entity meets quality
standards specified by the Secretary that the total amounts
to be paid under the contract are expected to be less than
the total amounts that would otherwise be paid.

“(3) CONTENTS OF CONTRACT.—A contract entered into with
an entity under the competition conducted pursuant to para-
graph (1) is subject to terms and conditions that the Secretary
may specify.

“(4) LIMIT ON NUMBER OF CONTRACTORS.—The Secretary
may limit the number of contractors in a competitive acquisition
area to the number needed to meet pmjecbetf?iemand or items
and services covered under the contracts.

“(c) EXPANSION OF PROJECTS.—

“(1) EVALUATIONS.—The Secretary shall evaluate the
impact of the implementation of the demonstration projects
on medicare program payments, access, diversity of product
selection, and quality. ’l%e Secretary shall make annual reports
to the Committees on Ways and Means and Commerce of
the House of Representatives and the Committee on Finance
of the Senate on the results of the evaluation described in
the preceding sentence and a final report not later than 6
months after the termination date specified in subsection (e).

“(2) EXPANSION.—If the Secretary determines from the
evaluations under paragraph (1) that there is clear evidence
that any demonstration project—

“(A) results in a decrease in Federal expenditures
under this title, and

“(B) does not reduce program access, diversity of prod-
uct selection, and quality under this title,

the Secretary may expand the project to additional competitive

acquisition areas.

“{d) SERVICES DESCRIBED.—The items and services to which
this section applies are all items and services covered under this
part (except for physicians’ services as defined in section 1861(s)(1))
that the Secretary may specify. At least one demonstration project
shall include oxygen and oxygen equipment.

39-194 O - 97 - 14: QL 3 Part 1
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“(e) TERMINATION.—Notwithstanding any other provision of this
section, all projects under this section shall terminate not later
than December 31, 2002.”.

(b) ITEMS AND SERVICES To BE FURNISHED ONLY THROUGH
COMPETITIVE ACQUISITION.—Section 1862(a) (42 U.S.C. 1395y(a))
is amended—

(1) by striking “or” at the end of paragraph (15),
(2) by striking the period at the end of paragraph (16)
and inserting “; or”, and
(3) bl)]r inserting after paragraph (16) the following new
aragraph:

a “(17) where the expenses are for an item or service fur-
nished in a competitive acquisition area (as established by
the Secretary unggr section 1847(a)) by an entity other than
an entity with which the Secretary has entered into a contract
under section 1847(b) for the furnishing of such an item or
service in that area, unless the Secretary finds that the
expenses were incurred in a case of urgent need, or in other
circumstances specified by the Secretary.”.

(c) STunyY BY GAO.—The Comptroller of the United States
shall study the effectiveness of the establishment of competitive
acquisition areas under section 1847(a) of the Social Security Act,
as added by this section.

SEC. 4320. PROHIBITING UNNECESSARY AND WASTEFUL MEDICARE
PAYMENTS FOR CERTAIN ITEMS.

Section 1861(v) (42 U.S.C. 1395x(v)) is amended by adding
at the end the following new paragraph:
“(8) ITEMS UNRELATED TO PATIENT CARE.—Reasonable costs
do not include costs for the following—
“(i) entertainment, including tickets to sporting and
other entertainment events;
“(11) gifts or donations;
“(iii) personal use of motor vehicles;
“(iv) costs for fines and penalties resulting from viola-
tions of Federal, State, or local laws; and '
“(v) education expenses for spouses or other dependents
of providers of services, their employees or contractors.”.

SEC. 4321. NONDISCRIMINATION IN POST-HOSPITAL REFERRAL TO
HOME HEALTH AGENCIES AND OTHER ENTITIES.

(a) NOTIFICATION OF AVAILABILITY OF HOME HEALTH AGENCIES
AND OTHER ENTITIES AS PART OF DISCHARGE PLANNING PROCESS.—
Section 1861(ee)(2) (42 U.S.C. 1395x(ee)(2)) is amended—

(1) in subpara aph (D), by inserting before the period
the following: “, including the availability of home health serv-
ices through individuals and entities that participate in the
program under this title and that serve the area in which
the patient resides and that request to be listed by the hospital
as available”; and

(2) by adding at the end the following new subparagrafnh:
b 1;‘{H) Consistent with section 1802, the discharge plan
shall—

“(1) not specify or otherwise limit the qualified provider
which may provide post-hospital home health services, and
“(ii) identify (in a form and manner specified by the

Secretary) any entity to whom the individual is referred

in which the hospital has a disclosable financial interest
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(as specified by the Secretary consistent with section
182?(8.)(1)(5)) or which has such an interest in the hos-
pi
(b) MAINTENANCE AND DISCLOSURE OF INFORMATION ON PoST-
HospPiTAL HOME HEALTH AGENCIES AND OTHER ENTITIES.—Section
1866(a)(1) {42 U.S.C. 1395cc(a)(1)) is amended—
(1) by striking “and” at the end of sub dparag‘raph (Q),
a (2) by striking the period at the end of subparagraph (R),
an
(3) by adding at the end the following new subparagraph:
“(S) 1n the case of a hospital that has a financial interest
ied by the Secretary in regulations) in an entity to
wlnc individuals are referred as described in section
1861(ee)(2)(H)(ii), or in which such an entity has such a finan-
cial interest, or in which another entity has such a financial
interest (directly or indirectly) with such hospital and such
an entﬂa; to maintain and disclose to the Secretary (in a
form and manner specified by the Secretary) information on—
“(i) the nature of such financial interest,
“(ii) the number of individuals who were disc
from the hospital and who were identified as requiring
home health services, and
“(iii) the percentage of such individuals who received
sg&:h )s,;ervices from suck provider (or another such pro-
vider).”.
(¢) DISCLOSURE OF INFORMATION TO THE PuBLIC.—Title XI is
amended by inserting after section 1145 the following new section:

“PUBLIC DISCLOSURE OF CERTAIN INFORMATION ON HOSPITAL 42 USC
FINANCIAL INTEREST AND REFERRAL PATTERNS 1320b-16.

“SEC. 1146. The Secretary shall make available to the public,
in a form and manner specified by the Secret , information dis-
closed to the Secretary pursuant to section 1866(a)(1)(S).”.
(d) EFFECTIVE DATES.— 42 USC 1395x%

(1) The amendments made by subsection (a) shall a gply note.
to discharges occurring on or after the date which is 90
after the date of the enactment of this Act.

(2) The Secretary of Health and Human Services shall tions.
issue regulations by not later than the date which is 1 year 42USC
after the date of tﬁe enactment of this Act to out the 1930016 note
amendments made by subsections (b) and (c) and such amend-
ments shall take effect as of such date (on or after the issuance
of such regulations) as the Secretary specifies in such regula-
tions.

CHAPTER 3—CLARIFICATIONS AND TECHNICAL
CHANGES

SEC. 4331. OTHER FRAUD AND ABUSE RELATED PROVISIONS.

(a) REFERENCE CORRECTION.—(1) Section 1128D(b}2)D) (42
U.S.C. 1320a-7d(b)2)D)), as added by section 205 of the Health
Insura.nce Portabxhty and Accountablhty Act of 1996, is amended

v striking “1128B(b)” and inserting “1128A(b)”.

(2) S%ctmn 1128E{%)’(3)(C) (42 U.S.C. 1320a-Te(gX3XC)) is
amended by striking “Veterans’ Administration” and inserting
“Department of Veterans Affairs”.
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(b) LANGUAGE IN DEFINITION OF CONVICTION.—Section
1128E(g)(5) (42 U.S.C. 1320a-Te(g)(5)), as inserted by section 221(a)
of the Health Insurance Portability and Accountability Act of 1996,
is amended by striking “paragraph (4)” and inserting “paragraphs
(1) through (4)”.

(c) IMPLEMENTATION OF EXCLUSIONS.—Section 1128 (42 U.S.C.
1320a-7) is amended—

(1) in subsection (a), by striking “any program under title

XVIII and shall direct that the following individuals and enti-

ties be excluded from participation in any State health care

program (as defined in subsection (h))” and inserting “any

Fegeral health care program (as defined in section 1128B(f))”;

an

(2) in subsection (b), by striking “any program under title

XVIII and may direct that the following individuals and entities

be excluded from participation in any State health care pro-

gram” and inserting “any Federal health care program (as
defined in section 1128B(f))”.

(d) SANCTIONS FOR FAILURE TO REPORT.—Section 1128E(b) (42
U.S.C. 1320a—7e(b)), as inserted by section 221(a) of the Health
Insurance Portability and Accountability Act of 1996, is amended
by adding at the end the following:

“(6) SANCTIONS FOR FAILURE TO REPORT.—

“(A) HEALTH PLANS.—Any health plan that fails to
report information on an adverse action required to be
reported under this subsection shall be subject to a civil
money penalty of not more than $25,000 for each such
adverse action not reported. Such penalty shall be imposed
and collected in the same manner as civil money penalties
under subsection (a) of section 1128A are imposed and
collected under that section.

Publication, “(B) GOVERNMENTAL AGENCIES.—The Secretary shall
provide for a publication of a public report that identifies
those Government agencies that have failed to report
information on adverse actions as required to be reported
under this subsection.”.

(e) CLARIFICATION OF TREATMENT OF CERTAIN WAIVERS AND
PAYMENTS OF PREMIUMS.—Section 1128A(i)(6) (42 U.S.C. 1320a—
Ta(i)6)) is amended—

(1) in subparagraph (A)(iii)—

(A) in subclause (I), by adding “or” at the end;

(B) in subclause (II), by striking “or” at the end; and

(C) by striking subclause (III);

(2) by redesignating subparagraphs (B) and (C) as subpara-
graphs (C) and (D); and
(3) by inserting after sumeagraph (A) the following:

“(B) any permissible waiver as specified in section
1128B(b)(3) or in regulations issued by the Secretary;”.

42 USC 1320a-Te (f) EFFECTIVE DATES.—

note. (1) IN GENERAL.—Except as provided in this subsection,

the amendments made by this section shall be effective as

if included in the enactment of the Health Insurance Portability

and Accountability Act of 1996. i

(2) FEDERAL HEALTH PROGRAM.—The amendments made

b%( iubsAection (c) shall take effect on the date of the enactment

of this Act.
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(3) SANCTION FOR FAILURE TO REPORT.—The amendment
made by subsection (d) shall apply to failures occurring on
or after the date of the enactment of this Act.

Subtitle E—Provisions Relating to Part A
Only

CHAPTER 1—PAYMENT OF PPS HOSPITALS

SEC. 4401. PPS HOSPITAL PAYMENT UPDATE.

(a) IN GENERAL.—Section 1886(b)3)(B)(i) (42 U.S.C.
1395ww(b)(3)(B)(i)) is amended—
by striking “and” at the end of subclause (XII), and
(2) by striking subclause (XIII) and inserting the following:
i ) for fiscal year 1998, 0 percent,
“XIV) for fiscal year 1999, the market basket percentage
increase minus 1.9 percentage points for hoegitals in all areas,
“XV) for fiscal year 2000, the market basket percentage
increase minus 1.8 percentage pomts for hospitals in all areas,
“(XVI) for each of fiscal years 2001 and 2002, the market
basket percentage increase minus 1.1 percentage pmnt for hos-
pitals in all areas, and
“(XVII) for fiscal year 2003 and each subsequent fiscal
year, the market basket percentage increase for hospitals in

all areas.”.
(b) TEMPORARY RELIEF FOR CERTAIN NON-TEACHING, NON-DSH 42 USC 1395ww
HoOSPITALS.— note.

(1) IN GENERAL.—In the case of a hospital described in
paragraph (2) for its cost reporting period—
(A) beginning in fiscal year 1998 the amount of pay-
ment made to the hospital under section 1886(d) of the
Social Security Act for discharges occurring d such
fiscal year only shall be increased as though the applicable
percentage increase (otherwise apphcab% to discharges
occurring during fiscal year 1998 wunder section
1886{b)(3}(B)(1)(XIII) of the Social Security Act (42 U.S.C.
1395ww(b)(3)(B)i)XIII))) had been increased by 0.5
percentage points; and
(B) beginning in fiscal year 1999 the amount of pay-
ment made to the hospital under section 1886(d) of the
Social Security Act for discharges occurring during such
fiscal year only shall be increased as though the applicable
percentage increase (otherwise applicable to discharges
occurring during fiscal year 1999 under section
1886{b)(3}(B)(1}(XIII) of the Social Security Act (42 U.S.C.
1395ww{b)(3)(B){1)(XIII))) had been increased by 0.3
percenta e
Subpara (po shall not apply in computing the increase
under su Farﬁr h (B) and neither subparagraph shall affect
payment for discharges for any hosppltal occurring during a
fiscal year after fiscal year 1999. Payment increases under
this subsection for discharges occurring during a fiscal year
are subject to settlement after the close of the fiscal year.

(2) HOSPITALS COVERED.—A hospital described in this para-
graph for a cost reporting period is a hospital—

(A) that is descri EGed in paragraph (3) for such period;
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(B) that is located in a State in which the amount
of the aggregate payments under section 1886(d) of such
Act for hospitals located in the State and described in
paragraph (3) for their cost reporting periods beginning
during fiscal year 1995 is less than the aggregate allowable
operating costs of inpatient hospital services (as defined
in section 1886(a)(4) of such Act) for all such hospitals
in g,uch State with respect to such cost reporting periods;
an

(C) with respect to which the payments under section
1886(d) of such Act (42 U.S.C. 1395ww(d)) for discharges
occurring in the cost reporting period involved, as estimated
by the Secretary, is less than the allowable operating costs
of inpatient hospital services (as defined in section
1886(a)(4) of such Act (42 U.S.C. 1395ww(a)(4)) for such
hospital for such period, as estimated by the Secretary.
(3) NON-TEACHING, NON-DSH HOSPITALS DESCRIBED.—A

hospital described in this paragraph for a cost reporting period
is a subsection (d) hospital (as defined in section 1886(d)(1)(B)
of such Act (42 U.S.C. 1395ww(d)(1)(B))) that—

(A) is not receiving any additional ﬁayment amount
described in section 1886(d)(5)(F) of such Act (42 U.S.C.
1395ww(d)(5)(F)) for discharges occurring during the
period;

(B) is not receiving any additional payment under sec-
tion 1886(d)(5)(B) of such Act (42 U. Sg 1395ww(d)(5)(B))
or a payment under section 1886(h) of such Act (42 U.S.C.
1395ww(h)) for discharges occurring during the dpenod and

(C) does not qualify for p ent under section
1886(d)(5)(G) of such Act (42 U.S.C. 1395ww(d)X5)G)) for
the period.

SEC. 4402. MAINTAINING SAVINGS FROM TEMPORARY REDUCTION IN
CAPITAL PAYMENTS FOR PPS HOSPITALS.

Section 1886(g)(1)XA) (42 U.8.C. 1395ww(g)(1)(A)) is amended
by adding at the end the following: “In addition to the reduction
described in the preceding sentence, for discharges occurring on
or after October 1, 1997, the Secretary shall apply the budget
neutrality adjustment factor used to determine the Federal capital
payment rate in effect on September 30, 1995 (as described in
section 412.352 of title 42 of the Code of Federal Regulations),
to (i) the unadjusted standard Federal capital payment rate (as
described in section 412.308(c) of that title, as in eg ct on September
30, 1997), and (ii) the unadjusted hospital-specific rate (as described
in section 412.328(e)(1) of that title, as in effect on September
30, 1997), and, for discharges occurring on or after October
1997 and before September 30, 2002, reduce the rates descnbeci
in clauses (i) and (ii) by 2.1 percent.”.

SEC. 4403. DISPROPORTIONATE SHARE,

(a) 1IN GENERAL.—Section 1886(d)(5)(F) (42 TU.S.C.
1395ww(d)(5)(F)) is amended—
(1) in clause (i) by inserting “and before October 1, 1997”
after “May 1, 19867;
(2) in clause (ii), by striking “The amount” and inserting
“Subj ect to clause (ix), the amount”; and
ﬁf adding at the end the following new clause:
“(ix) In the case of discharges occurring—
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“(I) during fiscal year 1998, the additional payment amount
otherwise determined under clause (ii) shall be reduced by
1 percent;
“II) during fiscal year 1999, such additional payment
amount shall be reduced by 2 percent;
“III) during fiscal year 2000, such additional payment
amount shall be reduced by 3 percent;
“(IV) during fiscal year 2001, such additional payment
amount shall be reduced by 4 percent;
“V) during fiscal year 2002, such additional payment
amount shall be reduced by 5 percent; and
“(VI) during fiscal year 2003 and each subsequent fiscal
year, such additional payment amount shall be reduced bv
0 percent.”. :
(b) REPORT ON NEW PAYMENT FORMULA.— 42 USC 1395ww
(1) REPORT.—Not later than 1 year after the date of the note.
enactment of this Act, the Secretary of Health and Human
Services shall submit to the Committee on Ways and Means
of the House of Representatives and the Committee on Finance
of the Senate a report that contains a formula for determining
additional payment amounts to hospitals under section
1886(d)(5)(F) of the Social Security Act (42 TU.S.C.
1395ww(d)(5)(F)).
(2) FACTORS IN DETERMINATION OF FORMULA.—In determin-
ing such formula the Secretary shall—
(A) establish a single threshold for costs incurred by
hospitals in serving low-income patients, and
(B) consider the costs described in paragraph (3).
(3) The costs described in this paragraph are as follows:
(A) The costs incurred by the hospital during a period
(as determined by the Secretary) of furnishing hospital
services to individuals who are entitled to benefits under
part A of title XVIII of the Social Security Act and who
receive supplemental security income benefits under title
XVI of such Act (excluding any supplementation of those
benefits by a State under section 1616 of such Act (42
U.S.C. 1382e)).
(B) The costs incurred by the hospital during a period
(as so determined) of furnishing hospital services to individ-
uals who receive medical assistance under the State plan
under title XIX of such Act and are not entitled to benefits
under part A of title XVIII of such Act (including individ-
uals enrolled in a managed care organization (as defined
in section 1903(m)(1XA) of such Act (42 U.S.C.
1396b(m)(1)XA)) or any other managed care plan under
such title and individuals who receive medical assistance
under such title pursuant to a waiver approved by the
Secretary under section 1115 of such Act (42 U.S.C. 1315)).
(c) DATA CoOLLECTION.—In developing the formula described 42 USC 1395ww
in subsection (b), the Secretary of Health and Human Services note.
may require any subsection (d) hospital (as defined in section
1886(d)(1)(B) of the Social Security Act (42 U.S.C. 1395ww(d)(1)(B)))
receiving additional payments by reason of section 1886(d)(5)(F)
of such Act (42 U.S.C. 1395ww(d)}(5)F)) to submit to the Secretary
any information that the Secretary determines is necessary to
develop such formula.
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42 USC 1395x
note.

42 USC 1395ww
note.

SEC. 4404. MEDICARE CAPITAL ASSET SALES PRICE EQUAL TO BOOK
VALUE.

(a) IN  GENERAL.—Section 1861(v)(1)(0) (42 U.S.C.
1395x(v)(1)(0)) is amended—
(1) in clause (i)—
(A) by striking “and (if applicable) a return on equity
capital”;
(B) by striking “hospital or skilled nursing facility”
and inserting “provider of services”;
4 (C) by stnl‘im “clause (iv)” and inserting “clause (iii)”;
an
(D) by striking “the lesser of the allowable acquisition
cost” and all that follows and inserting “the historical cost
of the asset, as recognized under this title, less depreciation
allowed, to the owner of record as of the date of enactment
of the Balanced Budget Act of 1997 (or, in the case of
an asset not in existence as of that date, the first owner
of record of the asset after that date).”;
(2) by striking clause (ii); and
(3) by redesignating clauses (iii) and (iv) as clauses (ii)
and (iii), respectively.
(b) EFFECTIVE DATE.—The amendments made by subsection
(a) apply to changes of ownership that occur after the third month
beginning after the date of enactment of this section.

SEC. 4405. ELIMINATION OF IME AND DSH PAYMENTS ATTRIBUTABLE
TO OUTLIER PAYMENTS.

(a) INDIRECT MEDICAL EDUCATION.—Section 1886(d)(5)(B)(i)I)
(42 U.S.C. 1395ww(d)(5)(B)(i)I)) is amended by inserting ,
cases qualifying for additional payment under subparagraph (A)(),”
before “the amount paid to the hospital under subparagraph (A)”.

(b)  DISPROPORTIONATE SHARE  ADJUSTMENTS.—Section
1886(d)(5)(F)iiXI) (42 U.S.C. 1395ww(d)(5)(F)(iiX1)) is amended by
inserting “, for cases qualifying for additional payment under
subparagraph (A)(i),” before “the amount paid to the hospital under
subparagraph (A)”.

(¢) CosT OUTLIER PAYMENTS.—Section 1886(d)(5)(A)(ii) (42
U.S.C. 1395ww(d)(5)(A)ii)) is amended by striking “exceed the
applicable DRG prospective payment rate” and inserting “exceed
the sum of the applicable DRG prospective payment rate plus
any amounts payab?e under subparagraphs (B) and (F')".

(d) EFFECTIVE DATE.—The amendments made by this section
apply to discharges occurring after September 30, 1997,

SEC. 4406. INCREASE BASE PAYMENT RATE TO PUERTO RICO HOS-
PITALS.

Section 1886(d)(9)(A) (42 U.S.C. 1395ww(d)(9)(A)) is amended—

(1) in the matter preceding clause (i), by striking “in a
fiscal year beginning on or after October 1, 1987,”,

(2) in clause (i), by striking “75 percent” and inserting,
“for discharges beginning on or after October 1, 1997, 50 percent
(and for discharges between October 1, 1987, and September
30, 1997, 75 percent)”, and

(3) in clause (ii), by striking “25 percent” and inserting,
“for discharges begmmng in a fiscal year beginning on or after
October 1, 1997, 50 percent (and for dJscharg,es between October
1, 1987 and Septemge 30, 1997, 25 percent)”.
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SEC. 4407. CERTAIN HOSPITAL DISCHARGES TO POST ACUTE CARE.

Section 1886(d)(5) (42 U.S.C. 1395ww(d)(5)) is amended—

(1) in subparagraph (I)Xii) by inserting “not taking in
account the effect of subparagraph (J),” after “in a fiscal
year, ”; and

(2) by adding at the end the following new subparagraph:
“(J)i) The Secretary shall treat the term ‘transfer case’ (as

defined in subparagraph (1)(ii)) as including the case of a qualified
discharge (as defined in clause (ii)), whici is classified within a
diagnosis-related group described in clause (iii), and which occurs
on or after October 1, 1998. In the case of a qualified discharge
for which a substantial portion of the costs of care are incurred
in the early days of the inpatient stay (as defined by the Secretary),
in no case may the payment amount otherwise provided under
this subsection exceed an amount equal to the sum otp—

“(I) 50 percent of the amount of ﬁayment under this sub-
section for transfer cases (as established under subparagraph
(D@)), and

“(II) 50 percent of the amount of payment which would
have been made under this subsection with respect to the
qualified discharge if no transfer were involved.

“(ii) For purposes of clause (i), subject to clause (iii), the term
‘qualified discharge’ means a discharge classified with a diagnosis-
related groué) (described in clause (iii)) of an individual from a
subsection (d) hospital, if upon such dischari% the individual—

“(I) is admitted as an inpatient to a hospital or hospital
unit that is not a subsection (d) hospital for the provision
of inyatient hospital services;

(II) is admitted to a skilled nursing facility;

“(III) is provided home health services from a home health
agency, if such services relate to the condition or diagnosis
for which such individual received inpatient hospital services
from the subsection (d) hospital, and if such services are pro-
vided within an appropriate period (as determined by the Sec-
retary); or

“(IV) for discharges occurring on or after October 1, 2000,
the individual receives post discharge services described in
clause (iv)(I).

“(iii) Subject to clause (iv), a diagnosis-related group described
in this clause is—

“(I) 1 of 10 diagnosis-related groups selected by the Sec-
retary based upon a high volume of discharges classified within
such groups and a disproportionate use of post discharge serv-
ices described in clause (ii); and

“(IT) a diagnosis-related group specified by the Secretary
under clause (iv)(II).

“(iv) The Secretary shall include in the proposed rule published
under subsection (e)(5)(A) for fiscal year 2001, a description of
the effect of this subparagraﬁl. The Secretary may include in
the proposed rule (and in the final rule published under paragraph
((;:)} for fiscal year 2001 or a subsequent fiscal year, a description
oI—

“(I) post-discharge services not described in subclauses (I),
(II), andpD(IH) of clause (ii), the receipt of which results in

a qualified discharge; and

“II) diagnosis-related groups described in clause (iii)(I) in

addition to the 10 selected under such clause.”.
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42 USC 1395ww
note.

Publication.

42 USC 1395ww
note.

SEC. 4408. RECLASSIFICATION OF CERTAIN COUNTIES AS LARGE
TURBAN AREAS UNDER MEDICARE PROGRAM.

(a) IN GENERAL.—For purposes of section 1886(d) of the Social
Security Act (42 U.S.C. 1395ww(d)), the large urban area of Char-
lotte-Gastonia-Rock Hill-North Carolina-South Carclina may be
deemed to include Stanly County, North Carolina

(b) EFrFecTIVE DATE.—This section shall apply with respect
to discharges occurring on or after October 1, 1997,

SEC. 4409. GEOGRAPHIC RECLASSIFICATION FOR CERTAIN DIS-
PROPORTIONATELY LARGE HOSPITALS.

(a) NEW GUIDELINES FOR RECLASSIFICATION.—Notwithstanding
the gndehnes ublished under section 1886(d)(10)(D)(i)(I) of the
Social Security Act (42 U.S.C. 1395ww(d)(10)(D)(i)(I)), the Secretary
of Health and Human Services shall publish and use alternative
guidelinas under which a hospital described in subsection (b) quali-

es for geographic reclassification under such section for a fiscal
year beginning with fiscal year 1998.

(b) HospiTALS COVERED.—A hospital described in this sub-
section is a hospital that demonstrates that—

(1) the average hourly wage paid by the hospital is not
less than 108 percent of the average hourly wage paid by
all other hospitals located in the Metropolitan Statistical Area
(or the New England County Metropolitan Area) in which the
hospital is located;

(2) not less than 40 percent of the adjusted uninflated
wages paid by all hospitals located in such Area is attributable
to wages paid by the hospital; and

(3) the hospital submitted an application requesting
reclassification for purposes of wage index under section
1886(d)(10)(C) of such Act (42 U.S.C. 1395ww(d)(10)(C)) in each
of fiscal years 1992 through 1997 and that such request was
approved for each of such fiscal years.

SEC. 4410. FLOOR ON AREA WAGE INDEX.

(a) IN GENERAL—For purposes of section 1886(d)(3)(E) of the
Social Security Act (42 U.S. g 1395ww(d)(3)(E)) for discharges occur-
ring on or after October 1, 1997, the area wage index applicable
under such section to any hnspital which is not located in a rural
area (as defined in section 1886(d)}2)D) of such Act (42 U.S.C.
1395ww(d)(2)(D)) may not be less than the area wage index
applicable under such section to hospitals located in rural areas
in the State in which the hospital is located.

(b) IMPLEMENTATION.—The Secretary of Health and Human
Services shall adjust the area wage index referred to in subsection
(a) for hospitals not described in such subsection in a manner
which assures that the aggregate payments made under section
1886(d) of the Social Security Act (42 U.S.C. 1395ww(d)) in a
fiscal year for the operating costs of inpatient hospital services
are not greater or less than those which would have been made
in the year if this section did not apply.

(c) ExcLusioN OF CERTAIN WAGES.—In the case of a hospital
that is owned by a municipality and that was reclassified as an
urban hospital under section 1886(d)(10) of the Social Security
Act for fiscal year 1996, in calculating the hospital’s average hourly
wage for purposes of geographic reclassification under such section
for fiscal year 1998, the Secretary of Health and Human Services
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shall exclude the general service wages and hours of personnel
associated with a skilled nursing facility that is owned by the
hospital of the same municipality and that is physically separated
from the hospital to the extent that such wages and hours of
such personnel are not shared with the hospital and are separately
documented. A hospital that applied for and was denied reclassifica-
tion as an urban hospital for fiscal year 1998, but that would
have received reclassi.gcation had the exclusion required by this
section been applied to it, shall be reclassified as an urban hospital
for fiscal year 1998.

CHAPTER 2—PAYMENT OF PPS-EXEMPT HOSPITALS

Subchapter A—General Payment Provisions

SEC, 4411. PAYMENT UPDATE.

(a) IN GENERAL.—Section 1886(b)3)B) (42 U.S.C.
1395ww(b)(3)(B)) is amended—

(1) in clause (ii)—

(A) by striking “and” at the end of subclause (V),
5 (B) by redesignating subclause (VI) as subclause (VIII);
an
(C) by inserting after subclause (V), the following sub-
clauses:

“(VI) for fiscal year 1998, is 0 percent;

“(VII) for fiscal years 1999 through 2002, is the applicable
update factor speci.ged under clause (vi) for the fiscal year;
and”; and

(2) by adding at the end the following new clause:

“(vi) For pur{;oses of clause (ii)(VII) for a fiscal year, if a
hospital’'s allowable operating costs of inpatient hospital services
recognized under this title for the most recent cost reporting period
for which information is available—

“(I) is equal to, or exceeds, 110 percent of the hospital’s
target amount (as determined under subparagraph (A)) for
such cost reporting period, the applicable update factor specified
under this clause 1s the market basket percentage;

“(II) exceeds 100 percent, but is less than 110 percent,
of such target amount for the hospital, the applicable update
factor specified under this clause is 0 percent or, if greater,
the market basket percentage minus 0.25 percentage points
for each percentage point by which such allowable operating
costs (expressed as a percentage of such target amount) is
less than 110 percent of such target amount;

“(III) is equal to, or less than 100 percent, but exceeds
% of such target amount for the hospital, the applicable update
factor specified under this clause is 0 percent or, if greater,
the market basket percentage minus 2.5 percentage points;
or

“IV) does not exceed 24 of such target amount for the
hospital, the applicable update factor specified under this clause
is 0 percent.”.

(b) No EFFECT OF PAYMENT REDUCTION ON EXCEPTIONS AND
ADJUSTMENTS.—Section 1886(b)(4)(A)Xii) (42 U.S.C.
1395ww(b)(4)(A)(i1)) is amended by adding at the end the followin
new sentence: “In making such reductions, the Secretary sha
treat the applicable update factor described in paragraph (3)(B)(vi)
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for a fiscal year as being equal to the market basket percentage
for that year.”.

SEC. 4412. REDUCTIONS TO CAPITAL PAYMENTS FOR CERTAIN PPS-
EXEMPT HOSPITALS AND UNITS.

Section 1886(g) (42 U.S.C. 1395ww(g)) is amended by adding
at the end the following new paragraph:

“(4) In determining the amount of the payments that are attrib-
utable to portions of cost reporting periods occurring during fiscal
years 1998 through 2002 and that may be made under this title
with respect to capital-related costs of inpatient hospital services
of a hospital which is described in clause (i), (ii), or (iv) of subsection
(d)(1XB) or a unit described in the matter after clause (v) of such
subsection, the Secretary shall reduce the amounts of such pay-
ments otherwise determined under this title by 15 percent.”.

SEC. 4413. REBASING.

(a) OPTION OF REBASING FOR HOSPITALS IN OPERATION BEFORE
1990.—Section 1886(b)(3)(42 U.S.C. 1395ww(b)(3)) is amended—
(1) in subparagraph (A) by striking “subparagraphs (C),
(D), and (E)” and inserting “subparagraph (C) and succeeding
subparagraphs”, and
(2) by adding at the end the following new subparagraph:
“(F)i) In the case of a hospital (or unit described in the matter
following clause (v) of subsection (d)}(1)(B)) that received anment
under this subsection for inpatient hospital services furnished dur-
ing cost reporting periods beginning before October 1, 1990, that
is within a class of hospital described in clause (iii), and that
elects (in a form and manner determined by the Secretary) this
subparagraph to apply to the hospital, the target amount for the
hospital’s 12-month cost reporting period beginning during fiscal
year 1998 is equal to the average described in clause (ii).

“(ii) The average described in this clause for a hospital or
unit shall be determined by the Secretary as follows:

“(I) The Secretary shall determine the allowable operating
costs for inpatient hospital services for the hospital or unit
for each of tﬂe 5 cost reporting periods for which the Secretary
has the most recent settled cost reports as of the date of
the enactment of this subparagraph. .

“(II) The Secretary shall increase the amount determined
under subclause (I) for each cost reporting period by the
applicable percentage increase under subparagraph (B)(ii) for
each subsequent cost reporting period up to the cost reporting
period described in clause (i).

“(IIT) The Secretary shall identify among such 5 cost report-
ing periods the cost reporting periods for which the amount
determined under subclause (II) is the highest, and the lowest.

“(IV) The Secretary shall compute the averages of the
amounts determined under subclause (II) for the 3 cost report-
ing periods not identified under subclause (III).

“(iii) For purposes of this subparagraph, each of the following
shall be treated as a separate class of hospital: )

“(I) Hospitals described in clause (i) of subsection (d)(1)(B)
and psychiatric units described in the matter following clause
(v) of such subsection.

“(II) Hospitals described in clause (ii) of such subsection
and rehabilitation units described in the matter following clause
(v) of such subsection.
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“(II1) Hospitals described in clause (iii) of such subsection.

“(IV) Hospitals described in clause (iv) of such subsection.

“(V) Hospitals described in clause (v) of such subsection.”.
(b) CERTAIN LONG-TERM CARE HOSPITALS.—Section 1886(b)3)

(42 U.S.C. 1395ww(b)(3)), as amended by subsection (a), is amended
by adding at the end the following new subparagraph:

“G)1) In the case of a qualified long-term care hospital (as
defined in clause (ii)) that elects (in a form and manner determined
by the Secretary) this subparagraph to apply to the hospital, the
target amount for the hospital’'s 12-month cost reporting period
beginning during fiscal year 1998 is equal to the allowable operating
costs of inpatient hospital services (as defined in subsection (a)(4))
recognized under this title for the hospital for the 12-month cost
reporting period beginning during fiscal year 1996, increased by
the applicable percentage increase for the cost reporting period
beginning during fiscal year 1997,

“(i1) In clause (i), a ‘qualified long-term care hospital’ means,
with respect to a cost reporting period, a hospital described in
clause (iv) of subsection (d)(1)(B) during each of the 2 cost reporting
periods for which the Secretary has the most recent settled cost
reports as of the date of the enactment of this subparagraph for
each of which—

“(I) the hospital’s allowable operating costs of inpatient
hospital services recognized under this title exceeded 115 per-
cent of the hospital’s target amount, and

“(II) the hospital would have a disproportionate patient
percentage of at least 70 percent (as determined by the Sec-
retary under subsection (d)(5)(F)(vi)) if the hospital were a
subsection (d) hospital.”.

SEC. 4414. CAP ON TEFRA LIMITS.

Section 1886(b)(3) (42 U.S.C. 1395ww(b)(3)), as amended by
section 4413, is amended by adding at the end the following new
subparagraph:

“(H)(i) In the case of a hospital or unit that is within a class
of hospital described in clause (iv), the Secretary shall estimate
the 75th percentile of the target amounts for such hospitals within
such class for cost reporting periods ending during fiscal year 1996.

“(ii) The Secretary shall update the amount determined under
clause (i), for each cost reporting period after the cost reporting
period described in such clause and up to the first cost reporting
period beginning on or after October 1, 1997, by a factor equal
to the market basket percentage increase.

“Gii) For cost reporting periods beginning during each of fiscal
years 1999 through 2002, the Secretary shall update such amount
by a factor equal to the market basket percentage increase.

“(iv) For purposes of this subparagraph, each of the following
shall be treated as a separate class of hospital:

“(I) Hospitals described in clause (i) of subsection (d)(1)(B)
and psychiatric units described in the matter following clause

(v) of such subsection.

“(II) Hospitals described in clause (ii) of such subsection
and rehabilitation units described in the matter following clause

(v) of such subsection.

“(ITI) Hospitals described in clause (iv) of such subsection.”.



111 STAT. 406 PUBLIC LAW 105-33—AUG. 5, 1997

SEC. 4415. BONUS AND RELIEF PAYMENTS.

(a) CHANGE IN BoNUS PAYMENT.—Section 1886(b)(1) (42 U.S.C.
1395ww(b)(1)) is amended in subparagraph (A) by striking all that
follows “plus—" and inserting the following:

“(i) 15 percent of the amount by which the target
amount exceeds the amount of the operating costs, or
“(ii) 2 percent of the target amount,

whichever is less;”.

(b) ConTiNUOUs IMPROVEMENT BONUS PAYMENTS.—Section
1886(b) (42 U.S.C. 1395ww(b)) is amended—

(1) in paragraph (1), by insert 1g “plus the amount, if
any, provided under paragraph (2)” pefore “except that in no
case”; and

(2) by inserting after paragraph (1), the following new

araﬁrafnh: .

“(2)(A) In addition to the payment computed under paragraph
(1), in the case of an eligible 1liospitcal (described in subparagraph
(B)) for a cost reporting period beginning on or after October 1,
1997, the amount of payment on a per discharge basis under para-
graph (1) shall be increased by the lesser of—

“(i) 50 percent of the amount by which the operating costs
are less than the expected costs (as defined in subparagraph
(D)) for the period; or

“(i1) 1 percent of the target amount for the period.

“(B) For purposes of this paragraph, an ‘eligible hospital’ means
with respect to a cost reporting period, a hospital—

“(i) that has received payments under this subsection for
at least 3 full cost reporting periods before that cost reporting
period, and

“(i1) whose operating costs for the period are less than
the least of its target amount, its trended costs (as defined
in subparagraph (C)), or its expected costs (as defined in
subparagraph (D)) for the period.

“(C) For purposes of subparagraph (B)(ii), the term ‘trended
costs’ means for a hospital cost reporting period ending in a fiscal

ear—

Y “() in the case of a hospital for which its cost reporting
period ending in fiscal year 1996 was its third or subsequent
full cost reporting period for which it receives payments under
this subsection, the lesser of the operating costs or target
amount for that hospital for its cost reporting period ending
in fiscal year 1996, or

“(i1) in the case of any other hospital, the operating costs
for that hospital for its third full cost reporting period for
which it receives payments under this subsection,

increased (in a compounded manner) for each succeeding fiscal

year (through the fiscal year involved) by the market basket

percentage increase for the fiscal year.

“(D) For purposes of this paragraph, the term ‘expected costs’,
with respect to the cost reporting period ending in a fiscal year,
means the lesser of the operating costs of inpatient hospital services
or target amount per discharge for the previous cost reporting
period updated by the market basket percentage increase (as
defined in paragraph (3)(B)(iii)) for the fiscal year.”.

(c) CHANGE IN RELIEF PAYMENTS.—Section 1886(b)(1) (42 U.S.C.
1395\?3‘:&@)(1)), as amended in subsections (a) and (b), is further
amended—
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(1) by redesignating subparagraph (B) as subparagraph
(9}
(2) in subparagraph (C), as so redesignated—
(A) by striking “greater than the target amount” and
inserting “greater than 110 percent of the target amount”,
and

(B) by striking “exceed the target amount” and insert-
ing “exceed 110 percent of the target amount”, and
(3) by inserting after subparagraph (A), the follomng new
subparagraph:
“(B) are greater than the target amount but do not exceed
110 percent of the target amount, the amount of the payment
with respect to those operating costs payable under part A
on a per discharge basis shall equal the target amount; or”.
(d) REPORT.—Not later than October 1, 1999, the Secretary
of Health and Human Services shall submit to the Committee
on Ways and Means of the House of Representatives and the
Committee on Finance of the Senate a report that describes the
effect of the amendments to section 1886(b)(1) of the Social Security
Act (42 U.S.C. 1395ww(b)(1)), made under this section, on psy-
chiatric hospitals (as defined in section 1886(d)(1)(B)(i) of such
Act (42 U.S.C. 1395ww(d)(1)(B)(i)) that have a fpprovel:l medical resi-
dency training programs under title XVIII of such Act (42 U.S.C.
1395 et seq.)).
(e) EFFECTIVE DATE.—The amendments made by subsections
(a) and (c) shall apply with respect to cost reporting periods begin-
ning on or after October 1, 1997.

SEC. 4416. CHANGE IN PAYMENT AND TARGET AMOUNT FOR NEW
PROVIDERS.

Section 1886(b) (42 U.S.C. 1395ww(b)) is amended—

(1) by adding at the end the following new paragraph:

“(7T)(A) Notwithstanding paragraph (1), in the case of a hospital
or unit that is within a class of hospital described in subparagraph
(B) which first receives payments under this section on or after
October 1, 1997—

“(i) for each of the first 2 cost reporting periods for which
the hospital has a settled cost report, the amount of the pay-
ment with respect to operating costs described in paragraph
(1) under part A on a per discharge or per admission basis
(as the case may be) is equal to the lesser of—

“(I) the amount of operating costs for such respective
period, or

“(II) 110 percent of the national median of the target
amount for hospitals in the same class as the hospital

for cost reporting periods ending during fiscal year 1996,

updated by the hospital market basket increase percentage

to the fiscal year in which the hospital first received pay-
ments under this section, as adjusted under subparagraph

(C); and

“(ii) for purposes of computing the target amount for the
subsequent cost reporting period, the target amount for the
preceding cost reporting period is equal to the amount deter-
mined under clause (i) for such preceding period.

“(B) For purposes of this paragraph, each of the following
shall be treated as a separate class of hospital:

111 STAT. 407

42 USC 139 ww
note.

42 USC 1395ww
note.
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“(i) Hospitals described in clause (i) of subsection (d)(1)(B)
and psychiatric units described in the matter following clause
(v) of such subsection.
“(ii) Hospitals described in clause (ii) of such subsection
and rehabilitation units described in the matter following clause
(v) of such subsection.
“(iii) Hospitals described in clause (iv) of such subsection.
“(C) In applying subparagraph (A)(i)(II) in the case of a hospital
or unit, the Secretary shall provide for an appropriate adjustment
to the labor-related portion of the amount determined under such
subparagraph to take into account differences between average
wage-related costs in the area of the hospital and the national
average of such costs within the same class of hospital.”; and
(2) in paragraph (3)(A), as amended in sections 4413 and
4414, by inserting “and in paragraph (7)(A)ii),” before “for
purposes of”.

SEC. 4417. TREATMENT OF CERTAIN LONG-TERM CARE HOSPITALS.

(a) IN GENERAL.—(1) Section 1886(d)(1)XB) (42 U.S.C.
1395ww(d)(1)(B)) is amended by adding at the end the following
new sentence: “A hospital that was classified by the Secretary
on or before September 30, 1995, as a hospital described in clause
(iv) shall continue to be so classified notwithstanding that it is
located in the same building as, or on the same campus as, another
hospital.”.

(2) EFFECTIVE DATE.—The amendment made by paragraph (1)
shall apply to discharges occurring on or after October 1, 1995.

(b) CERTAIN LONG-TERM CARE HOSPITALS THAT TREAT CANCER
PATIENTS.—(1) Section 1886(d)(1)(B)(iv) (42 Us.C.
1395ww(d)(1)(B)(iv)) is amended—

(A) by inserting “(I)” after “(iv)”; and

(B) by adding at the end the following:

“(II) a hospital that first received payment under this sub-
section in 1986 which has an average inpatient length of stay

(as determined by the Secretary) of greater than 20 days and

that has 80 percent or more of its annual medicare inpatient

discharges with a principal diagnosis that reflects a finding
of neoplastic disease in the 12-month cost reporting period
ending in fiscal year 1997, or”.

(2) EFFECTIVE DATE.—The amendment made by paragraph (1)
shall apply to cost reporting periods beginning on or after the
date of the enactment of this Act.

SEC. 4418. TREATMENT OF CERTAIN CANCER HOSPITALS.

(a) IN GENERAL.—Section 1886(d)(1) (42 U.S.C. 1395ww(d)(1))
is amended—

(1) in subparagraph (B)(v)—

(A) by inserting “(I)” after “(v)”;
(B) tzfr striking the semicolon at the end and inserting

“ or”; an

(C) by adding at the end the following:

“(II) a hospital that was recognized as a comprehensive
cancer center or clinical cancer research center by the National
Cancer Institute of the National Institutes of Health as of
April 20, 1983, that is located in a State which, as of December
19, 1989, was not operating a demonstration project under
section 1814(b), that applied and was denied, on or before
December 31, 1990, for classification as a hospital involved



PUBLIC LAW 105-33—AUG. 5, 1997 111 STAT. 409

extensively in treatment for or research on cancer under this
clause (as in effect on the day before the date of the enactment
of this subclause), that as of the date of the enactment of
this subclause, is licensed for less than 50 acute care beds,
and that demonstrates for the 4—year period ending on Decem-
ber 31, 1996, that at least 50 percent of its total discharges
have a principal finding of neoplastic disease, as defined in
subparagraph (E);” and

(2) by adding at the end the following:

“(E) For purposes of subparagraph (B)(v)(II) only, the term
‘principal finding of neoplastic disease’ means the condition estab-
lished after study to be chiefly responsible for occasioning the
admission of a patient to a hospital, except that only discharges
with ICD-9-CM principal diagnosis codes of 140 through 239,
V58.0, V58.1, V66.1, V66.2, or 990 will be considered to reflect
such a principal diagnosis.”.

(b) PAYMENT.— 42 USC 1395ww

(1) APPLICATION TO COST REPORTING PERIODS.—Any classi- note.
fication by reason of section 1886(d)(1)(B)(v)(II) of the Social
Security Act (42 U.S.C. 1395ww(d)(1)(B)v)(II)) (as added by
subsection (a)) shall apply to all cost reporting periods begin-
ning on or after January 1, 1991,

(2) BASE YEAR.—Notwithstanding the provisions of section
1886(b)(3)(E) of such Act (42 U.S.C. 1395ww(b)(3)(E)) or other
provisions to the contrary, the base cost reporting period for
purposes of determining the target amount for any hospital
classified by reason of section 1886(d)(1)(B)(v)(II) of such Act
shall be either—

(A) the hospital’s cost reporting period beginning dur-
ing fiscal year 1990, or
(B) pursuant to an election under 1886(b)(3)(G) of such

Act (42 U.S.C. 1395ww(b)(3)(G)), as added in section

4413(b), the period provided for under such section.

(3) DEADLINE FOR PAYMENTS.—Any payments owed to a
hospital by reason of this subsection shall be made expedi-
tiously, but in no event later than 1 year after the date of
the enactment of this Act.

SEC. 4419. ELIMINATION OF EXEMPTIONS FOR CERTAIN HOSPITALS.

(a) REDUCTION OF EXEMPTIONS.—
(1) IN GENERAL.—Section 1886(b)(4)(A)i) (42 U.S.C.
1395wwi(b)(4)(A)(1)) is amended in the first sentence by striking
“The Secretary shall provide for an exemption from, or an
exception and adjustment to, ” and inserting “The Secretary
shall provide for an exception and adjustment to (and in the
case of a hospital or unit described in subsection (d)(1)(B)(iii),
may provide an exemption from)”.
(2) EFFECTIVE DATE.—The amendment made by paragraph 42 USC 1395ww
(1) shall apply to hosgitals or units that first qualify as a note.
hospital or unit described in section 1886(d)(1)}B) (42 U.S.C.
1395ww(d)(1)(B)) for cost reporting periods beginning on or
after October 1, 1997.
(b) REPORT ON EXCEPTIONS.—The Secretary of Health and Federal Register,
Human Services shall publish annually in the Federal Register publication.
a report describing the total amount of payments made to hospitals 42;JSC 1395ww
by reason of section 1886(b)(4) of the Social Security Act (42 U.S.C. "
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1395ww(b)(4)), as amended by subsection (a), ending during the
previous fiscal year.

Subchapter B—Prospective Payment System for PPS-

Exempt Hospitals

SEC. 4421. PROSPECTIVE PAYMENT FOR INPATIENT REHABILITATION

HOSPITAL SERVICES.

(a) IN GENERAL.—Section 1886 (42 U.S.C. 1395ww) is amended

by adding at the end the following new subsection:

“(3) PROSPECTIVE PAYMENT FOR INPATIENT REHABILITATION

SERVICES.—

“(1) PAYMENT DURING TRANSITION PERIOD.—

“(A) IN GENERAL.—Notwithstanding section 1814(b),
but subject to the provisions of section 1813, the amount
of the payment with respect to the operating and capital
costs of inpatient hospital services of a rehabilitation hos-
pital or a rehabilitation unit (in this subsection referred
to as a ‘rehabilitation facility’), in a cost reporting period
beginning on or after October 1, 2000, and before October
1, 2002, is equal to the sum of—

“(i) the TEFRA percentage (as defined in subpara-
graph (C)) of the amount that would have been paid
under part A with respect to such costs if this sub-
section did not apply, and

“(ii) the prospective payment percentage (as
defined in subparagraph (C)) of the product of (I) the
per unit payment rate established under this sub-
section for the fiscal year in which the payment unit
of service occurs, and (II) the number of such payment
units occurring in the cost reporting period.

“(B) FULLY IMPLEMENTED SYSTEM.—Notwithstanding
section 1814(b), but subject to the provisions of section
1813, the amount of the payment with respect to the operat-
in% and capital costs of inpatient hospital services of a
rehabilitation facility for a payment unit in a cost reporting
period beginning on or after October 1, 2002, is equal
to the per unit payment rate established under this sub-
section for the fiscal year in which the payment unit of
service occurs.

“C) TEFRA AND PROSPECTIVE PAYMENT PERCENTAGES
SPECIF!ED.-——FDE lgm.n']:n‘;svs:s of subparagraph (A), for a cost
reportin riod beginning—
P g“(%eon or after October 1, 2000, and before October
1, 2001, the ‘TEFRA percentage’ is 66%4 percent and
thti1 ‘prospective payment percentage’ is 33%3 percent;
an
“(ii) on or after October 1, 2001, and before October
1, 2002, the ‘TEFRA percentage’ is 33% percent and
the ‘prospective payment percentage’ is 66%4 percent.
(D) PAYMENT UNIT.—For purposes of this subsection,
the term ‘payment unit’ means a discharge, day of inpatient
hospital services, or other unit of payment defined by the
Secretary.
“(2) PATIENT CASE MIX GROUPS.—

“(A) ESTABLISHMENT.—The Secretary shall establish—
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“(i) classes of patients of rehabilitation facilities
(each in this subsection referred to as a ‘case mix
group’), based on such factors as the Secretary deems
appropriate, which may include impairment, age,
related prior hospitalization, comorbidities, and func-
tional capability of the patient; and

“(ii) a method of classifying specific patients in
rehabilitation facilities within these groups.

“(B) WEIGHTING FACTORS.—For each case mix group
the Secretary shall assign an appropriate weighting which
reflects the relative facility resources used with respect
to patients classified within that group compared to
patients classified within other groups.

“(C) ADJUSTMENTS FOR CASE MIX.—

“(i) IN GENERAL.—The Secretary shall from time
to time adjust the classifications and weighting factors
established under this paragraph as appropriate to
reflect changes in treatment patterns, technology, case
mix, number of payment units for which payment is
made under this title, and other factors which may
affect the relative use of resources. Such adjustments
shall be made in a manner so that changes in aggregate
payments under the classification system are a result
of real changes and are not a result of changes in
coding that are unrelated to real ch s in case mix.

“(ii) ADJUSTMENT.—Insofar as the Secretary deter-
mines that such adjustments for a previous fiscal year
(or estimates that such adjustments for a future fiscal
year) did (or are likely to) result in a change in aggre-
gate payments under the classification system during
the fiscal year that are a result of changes in the
coding or classification of patients that do not reflect
real changes in case mix, the Secretary shall adjust
the per payment unit payment rate for subsequent
years so as to eliminate the effect of such coding or
classification changes.

“D) DATA COLLECTION.—The Secretary is authorized
to require rehabilitation facilities that provide inpatient
hospital services to submit such data as the Secretary
deems necessary to establish and administer the prospec-
tive payment system under this subsection.

“(3) PAYMENT RATE.—

“(A) IN GENERAL.—The Secretary shall determine a
prospective payment rate for each }f:gment unit for which
such rehabilitation facility is entitled to receive payment
under this title. Subject to subparagraph (B), such rate
for payment units occurring during a fiscal year shall be
based on the average payment per payment unit under
this title for inpatient operating and capital costs of
rehabilitation faciiities using the most recent data available
(as estimated by the Secretary as of the date of establish-
ment of the system) adjusted—

“(i) by updating such per~ﬂayment-unit amount to
the fiscal year involved by the weighted average of
the applicable percentage increases provided under
subsection (b)(8)(B)(ii) (for cost reporting periods begin-
ning during the fiscal year) covering the period from
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the midpoint of the period for such data through the

midpoint of fiscal year 2000 and by an increase factor

(described in subparagraph (C)) specified by the Sec-

retary for subsequent fiscal years up to the fiscal year

involved;

“(i1) by reducing such rates by a factor equal to
the proportion of payments under this subsection (as
estimated by the Secretary) based on prospective pay-
ment amounts which are additional payments
described in paragraph (4) (relating to outlier and
related payments);

“(iii) for variations among rehabilitation facilities
by area under aragm;ﬁh (6);

“(iv) by the welg ting factors established under
paragraph (2)(B); and

“(v) by such other factors as the Secretary deter-
mines are necessary to properly reflect variations in
necessary costs of treatment among rehabilitation
facilities.

“(B) BUDGET NEUTRAL RATES.—The Secretary shall
establish the prospective payment amounts under this sub-
section for payment units during fiscal years 2001 and
2002 at levels such that, in the Secretary’s estimation,
the amount of total payments under this subsection for
such fiscal years (including any payment adjustments
pursuant to paragraphs (4) and (6)) shall be equal to 98
percent of the amount of payments that would have been
made under this title during the fiscal years for operating
and capital costs of rehabilitation facilities had this sub-
section not been enacted. In establishing such payment
amounts, the Secretary shall consider the effects of the
prospective payment system established under this sub-
section on the total number of payment units from
rehabilitation facilities and other factors described in
subparagraph (A).

“(C) INCREASE FACTOR.—For purposes of this subsection
for payment units in each fiscal year (beginning with fiscal
year 2001), the Secretary shall establish an increase factor.
Such factor shall be based on an appropriate percentage
increase in a market basket of guoda and services compris-
ing services for which payment is made under this sub-
section, which may be the market basket percentage
increase described in subsection (b)(3)(B)(iii).

“(4) OUTLIER AND SPECIAL PAYMENTS.—

“(A) OUTLIERS.—

“(i) IN GENERAL.—The Secretary may provide for
an additional payment to a rehabilitation facility for

atients in a case mix group, based upon the patient
geing classified as an outlier based on an unusual
length of stay, costs, or other factors specified by the

Secretary.

“(ii) PAYMENT BASED ON MARGINAL COST OF CARE.—
The amount of such additional payment under clause
(i) shall be determined by the Secretary and shall
approximate the marginal cost of care beyond the cutoff
point applicable under clause (i).



PUBLIC LAW 105-33—AUG. 5, 1997 111 STAT. 413

“(iii) ToTAL PAYMENTS.—The total amount of the
additional payments made under this subparagraph
for payment units in a fiscal year may not exceed
5 percent of the total payments projected or estimated
to be made based on prospective payment rates for
payment units in that year.

“(B) ADJUSTMENT.—The Secretary may provide for such
adjustments to the payment amounts under this subsection
as the Secretary deems apfpropnate to take into account
the unique circumstances of rehabilitation facilities located
in Alaska and Hawaii.

“(5) PUBLICATION.—The Secretary shall provide for publica- Federal Register,
tion in the Federal Register, on or before August 1 before publication.
each fiscal year (beginning with fiscal year 2001), of the classi-
fication and weighting factors for case mix groups under para-
graph (2) for such fiscal year and a description of the methodol-
ogy and data used in computing the prospective payment rates
under this subsection for tEat fiscal year.

“(6) AREA WAGE ADJUSTMENT.—The Secretary shall adjust

roportion (as estimated by the Secretary from time to
hme? P rehabilitation facilities’ costs which are attributable
to wages and wage-related costs, of the prospective payment
rates computed under paragraph (3) for area differences in
wage levels by a factor (established by the Secretary) reflecting
the relative hospital wage level in the geographic area of the
rehabilitation facility compared to the national average wage
level for such facilities. Not later than October 1, 2001 (and
at least every 36 months thereafter), the Secretary shall update
the factor under the preceding sentence on the basis of informa-
tion available to the Secretary (and updated as appropriate)
of the wages and wage-related costs incurred in furnishing
rehabilitation services. Any adjustments or updates made under
this paragraph for a fiscal year shall be made in a manner
that assures that the aggregated payments under this sub-
section in the fiscal year are not greater or less than those
that would have been made in the year without such adjust-
ment.

“(7) LIMITATION ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869, 1878, or otherwise
of the establishment of—

“(A) case mix groups, of the methodology for the classi-
fication of Katients within such groups, and of the appro-
priate weighting factors thereof under paragraph (2),

- “(B) the prospective payment rates under paragraph

“(C) outlier and special payments under paragraph
(4), and

“(D) area wage adjustments under paragraph (6).”.

(b) CONFORMING AMENDMENTS.—Section 1886(b) (42 U.S.C.
1395ww(b)) is amended—

(1) in paragraph (1), by inserting “and other than a
rehabilitation facﬂlty described in subsection (j)(1)” after “sub-
section (d)(1)(B)”, an

(2) in paragraph (3)(B)(), by inserting “and subsection (j)”
after “For purposes of subsection (d)”.

(c) EFFECTIVE DATE.—The amendments made by this section 42 USC 1395
shall apply to cost reporting periods beginning on or after October note.
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1, 2000, except that the Secretary of Health and Human Services
may require the submission of data under section 1886()(2)(D)
of the Social Security Act (as added by subsection (a)) on and
after the date of the enactment of this section.

SEC. 4422. DEVELOPMENT OF PROPOSAL ON PAYMENTS FOR LONG-
TERM CARE HOSPITALS.

(a) IN GENERAL.—

(1) LEGISLATIVE PROPOSAL.—The Secretary of Health and
Human Services shall develop a legislative proposal for
establishing a case-mix adjusted prospective payment system
for payment of long-term care hospitals described in section
1886(d)(1)(B)(iv) of the Social Security Act (42 U.S.C.
1395ww(d)(1)(B)(iv)) under the medicare program. Such system
shall include an adequate patient classification system that
reflects the differences in patient resource use and costs among
such hospitals.

(2) COLLECTION OF DATA AND EVALUATION.—In developing
the legislative proposal described in paragraph (1), the Sec-
retary—

(A) may require such long-term care hospitals to sub-
mit such information to the Secretary as the Secretary
may require to develop the proposal; and

(B) shall consider several payment methodologies,
including the feasibility of expanding the current diagnosis-
related groups and prospective payment system established
under section 1886(d) of the S%cial Security Act to apply
to payments under the medicare program to long-term
care hospitals.

(b) REPORT.—Not later than October 1, 1999, the Secretary
shall submit to the appropriate committees of Congress a report
Eh)r%t )includes the }egisll;tive proposal developed under subsection
a)(1).

CHAPTER 3—PAYMENT FOR SKILLED NURSING
FACILITIES

SEC. 4431. EXTENSION OF COST LIMITS.

The last sentence of section 1888(a) (42 U.S.C. 1395yy(a)) is
amended by striking “subsection” the last place it appears and
all that follows and inserting “subsection, except that the limits
effective for cost reporting periods beginning on or after October
1, 1997, shall be based on the limits effective for cost reporting
periods beginning on or after October 1, 1996.”.

SEC. 4432. PROSPECTIVE PAYMENT FOR SKILLED NURSING FACILITY
SERVICES.

(a) IN GENERAL.—Section 1888 (42 U.S.C. 1395yy) is amended
by adding at the end the following new subsection:
“(e) PROSPECTIVE PAYMENT.—

“(1) PAYMENT PROVISION.—Notwithstanding any other
provision of this title, subject to paragraph (7), the amount
of the payment for all costs (as defined in paragraph (2)(B))
of covered skilled nursing facility services (as defined in para-
graph (2)(A)) for each day of such services furnished—

“(A) in a cost reporting period during the transition
period (as defined in paragraph (2)(E)), is equal to the
sum of—
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“(i) the non-Federal percentage of the facility-spe-
cific per diem rate (computed under paragraph (3)),

d

“(ii) the Federal percentage of the adjusted Federal
per diem rate (determined under paragraph (4))
applicable to the facility; and
“(B) after the transition period is equal to the adjusted

Federal per diem rate applicable to the facility.
“(2) DEFINITIONS.—For purposes of this subsection:

“(A) COVERED SKILLED NURSING FACILITY SERVICES.—

“(i) IN GENERAL.—The term ‘covered skilled nurs-
ing facility services'—

“(I) means post-hospital extended care services
as defined in section 1861(i) for which benefits
are provided under part A; and

“(II) includes all items and services (other than
services described in clause (ii)) for which payment
may be made under part B and which are fur-
nished to an individual who is a resident of a
skilled nursing facility during the period in which
the individual is provided covered post-hospital
extended care services.

“(ii) SERVICES EXCLUDED.—Services described in
this clause are physicians’ services, services described
by clauses (i) through (iii) of section 1861(s)2)(K), cer-
tified nurse-midwife services, qualified psychologist
services, services of a certified registered nurse anes-
thetist, items and services described in subparagraphs
(F) and (O) of section 1861(s)(2), and, only with respect
to services furnished during 1998, the transportation
costs of electrocardiogram equipment for electrocardio-
gram test services (HCPCS Code R0076). Services
described in this clause do not include any physical,
occupational, or speech-language therapy services
regardless of whether or not the services are furnished
by, or under the supervision of, a physician or other
health care professional.

“B) ALL cosTs.—The term ‘all costs’ means routine
service costs, ancillary costs, and capital-related costs of
covered skilled nursing facility services, but does not
include costs associated with approved educational activi-
ties.

“(C) NON-FEDERAL PERCENTAGE; FEDERAL PERCENT-
AGE.—For—

“(i) the first cost reporting period (as defined in
subparagraph (D)) of a facility, the ‘non-Federal
percentage’ is 75 percent and the ‘Federal percentage’
18 25 percent;

“(ii) the next cost reporting period of such facility,
the ‘non-Federal percentage’ is 50 percent and the ‘Fed-
eral percentage’ is 50 percent; and

“(iii) the subsequent cost reporting period of such
facility, the ‘non-Federal percentage’ is 25 percent and
the ‘Federal percentage’ is 75 percent.
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“(D) FIRST COST REPORTING PERIOD.—The term ‘first
cost reporting period’ means, with respect to a skilled nurs-
ing facility, the first cost reporting period of the facility
beginning on or after July 1, 1998.

“(E) TRANSITION PERIOD.—

“(i) IN GENERAL.—The term ‘transition period’
means, with respect to a skilled nursing facility, the
3 cost reporting periods of the facility beginning with
the first cost reporting period.

“(ii) TREATMENT OF NEW SKILLED NURSING FACILI-
TIES.—In the case of a skilled nursing facility that
first received payment for services under this title
on or after October 1, 1995, payment for such services
shall be made under this subsection as if all services
were furnished after the transition period.

“(3) DETERMINATION OF FACILITY SPECIFIC PER DIEM
RATES.—The Secretary shall determine a facility-specific per
diem rate for each skilled nursing facility not described in
paragraph (2)(E)(ii) for a cost reporting period as follows:

“(A) DETERMINING BASE PAYMENTS.—The Secretary
shall determine, on a per diem basis, the total of—

“(i) the allowable costs of extended care services
for the facility for cost reporting periods beginning
in fiscal year 1995, including costs associated with
facilities described in subsection (d), with appropriate
adjustments (as determined by the Secretary) to non-
settled cost reports, and

“(ii) an estimate of the amounts that would be
payable under part B (disregarding any applicable
deductibles, coinsurance, and copayments) for covered
skilled nursing facility services described in paragraph
(2)(A)(1)(IT) furnished during such period to an individ-
ual who is a resident of the facility, regardless of
whether or not the payment was made to the facility
or to another entity.

In making appropriate adjustments under clause (i), the

Secretary shall take into account exceptions and shall take

into account exemptions but, with respect to exemptions,

only to the extent that routine costs do not exceed 150

percent of the routine cost limits otherwise applicable but

for the exemption.

“(B) UPDATE TO FIRST COST REPORTING PERIOD.—

“(i) IN GENERAL.—Subject to clause (ii), the Sec-
retary shall update the amount determined under
subparagraph (A), for each cost reporting period after
the cost reporting period described in subparagraph
(A)i) and up to the first cost reporting period by a
factor equal to the skilled nursing facility market bas-
ket percentage increase minus 1 percentage point.

“(i1) CERTAIN DEMONSTRATION PROJECTS.—In the
case of a facility participating in the Nursing Home
Case-Mix and Quality Demonstration (RUGS-III),
there shall be substituted for the amount described
ip clause (i) the RUGS-III rate received by the facility

or 1997.
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“(C) UPDATING TO APPLICABLE COST REPORTING
PERIOD.—The Secretary shall update the amount deter-
mined under subparagraph (B) for each cost reporting
period beginning with the first cost reporting period and
up to and including the cost reporting period involved
by a factor equal to the facility-specific update factor.

“(D) FACILITY-SPECIFIC UPDATE FACTOR.—For purposes
of this paragraph, the ‘facility-specific update factor’ for
cost reporting periods beginning during—

“(i) during each of fiscal years 1998 and 1999,
is equal to the skilled nursing facility market basket
percentage increase for such fiscal year minus 1
percentage point, and

“(ii) during each subsequent fiscal year is equal
to the skilled nursing facility market basket percentage
increase for such fiscal year.

“(4) FEDERAL PER DIEM RATE.—

“(A) DETERMINATION OF HISTORICAL PER DIEM FOR
FACILITIES.—For each skilled nursing facility that received
payments for post-hospital extendes- care services during
a cost reporting period beginning in fiscal year 1995 and
that was subject to (and not exempted from) the per diem
limits referred to in paragraph (1) or (2) of subsection
(a) (and facilities described in subsection (d)), the Secretary
shall estimate, on a per diem basis for such cost reporting
period, the total of—

“(i) the allowable costs of extended care services
(excluding exceptions payments) for the facility for cost
reporting periods beginning in 1995 with appropriate
adjustments (as determined by the Secretaryg to non-
settled cost reports, and

“(ii) an estimate of the amounts that would be
payable under part B (disregarding any applicable
deductibles, coinsurance, and copayments) for covered
skilled nursing facility services described in paragraph
(2)(A)iXII) furnished during such period to an individ-
ual who is a resident of the facility, regardless of
whether or not the payment was macre to the facility
or to another entity.

“(B) UPDATE TO FIRST FISCAL YEAR.—The Secret
shall update the amount determined under subparagr:;g
(A), for each cost reporting period after the cost reporting
period described in subparagraph (A)(i) and up to the first
cost reporting period by a factor equal to the skilled nursing
facility market basket percentage increase reduced (on an
annualized basis) by 1 percentage point.

“(C) COMPUTATION OF STANDARDIZED PER DIEM RATE.—
The Secretmg shall standardize the amount updated under
subparagraph (B) for each facility by—

“(i) adjusting for variations among facilities by
area in the average facility wage level per diem, and

“(ii) adjusting for variations in case mix per diem
among facilities.

“D) COMPUTATION OF WEIGHTED AVERAGE PER DIEM
RATES,—

“(i) ALL FACILITIES.—The Secretary shall compute
a weighted average per diem rate for all facilities by
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computing an average of the standardized amounts

computed under subparagraph (C), weighted for each

facility by the number of days of extended care services
furnished during the cost reporting period referred to

in subparagraph (A).

“(11) FREESTANDING FACILITIES.—The Secretary
shall compute a weighted average per diem rate for
freestanding facilities by computing an average of the
standardized amounts computed under subparagraph
(C) only for such facilities , weighted for each facility
by the number of days of extended care services fur-
nished during the cost reporting period referred to
in subparagraph (A).

“(11i) SEPARATE COMPUTATION.—The Secretary may
compute and apply such averages separately for facili-
ties located in urban and rural areas (as defined in
section 1886(d)(2)(D)).

“(E) UPDATING.—

“(1) INITIAL PERIOD.—For the initial period begin-
ning on July 1, 1998, and ending on September 30,
1999, the Secretary shall compute for skilled nursing
facilities an unadjusted federal per diem rate equal
to the average of the weighted average per diem rates
computed under clauses (i) and (ii) of subparagraph
(D), increased by skilled nursing facility market basket
percentage change for such period minus 1 percentage

oint.

¥ “(ii) SUBSEQUENT FISCAL YEARS.—The Secretary

shall compute an unadjusted federal per diem rate

equal to the federal per diem rate computed under
this subparagraph—

“(I) for fiscal year 2000, the rate computed
for the initial period described in clause (i),
increased by the skilled nursing facility market
basket percentage change for the initial period
minus 1 percentage point;

“(II) for each of fiscal years 2001 and 2002,
the rate computed for the previous fiscal year
increased by the skilled nursing facility market
basket percentage change for the fiscal year
involved minus 1 percentage point; and

“(II1) for each subsequent fiscal year, the rate
computed for the previous fiscal year increased
by the skilled nursing facility market basket
percentage change for the fiscal year involved.

“(F) ADJUSTMENT FOR CASE MIX CREEP.—Insofar as the
Secretary determines that the adjustments under subpara-
graph (G)(i) for a previous fiscal year (or estimates that
such adjustments for a future fiscal year) did (or are likely
to) result in a change in aggregate payments under this
subsection during the fiscal year tgat are a result of
changes in the coding or classification of residents that
do not reflect real changes in case mix, the Secretary
may adjust unadjusted Federal per diem rates for subse-
quent (glscal years so as to eliminate the effect of such
coding or classification changes.
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“(G) DETERMINATION OF FEDERAL RATE.—The Secretary
shall compute for each skilled nursing facility for each
fiscal year (beginning with the initial period described in
subparagraph (E)(i)) an adjusted Federal per diem rate
equal to the unadjusted Federal per diem rate determined
under subparagraph (E), as adjusted under subparagraph
(F), and as furtﬂar adjusted as follows:

“(i) ADJUSTMENT FOR CASE MIX.—The Secretary
shall provide for an appropriate adjustment to account
for case mix. Such adjustment shall be based on a
resident classification system, established by the Sec-
retary, that accounts for the relative resource utiliza-
tion of different patient types. The case mix adjustment
shall be based on resident assessment data and other
data that the Secretary considers appropriate.

“(ii) ADJUSTMENT FOR GEOGRAPHIC VARIATIONS IN
LABOR €0STS.—The Secretary shall adjust the portion
of such per diem rate attributable to wages and wage-
related costs for the area in which the facility is located
compared to the national average of such costs using
an appropriate wage index as determined by the Sec-
retary. Such adjustment shall be done in a manner
that does not result in aggregate payments under this
subsection that are greater or less than those that
would otherwise be made if such adjustment had not
been made.

“(H) PUBLICATION OF INFORMATION ON PER DIEM Federal Register,
RATES.—The Secretary shall provide for publication in the publication.
Federal Register, before May 1, 1998 (with respect to fiscal
period described in subparagraph (E)(i)) and before the
August 1 preceding each succeeding fiscal year (with
respect to that succeeding fiscal year), of—

“(i) the unadjusted Federal per diem rates to be
applied to days of covered skilled nursing facility serv-
ices furnished during the fiscal year,

“(ii) the case mix classification system to be applied
under subparagraph (G)(i) with respect to such services
during the fiscal year, and

“(1ii) the factors to be applied in making the area
wage adjustment under subparagraph (G)(ii) with
respect to such services.

“(5) SKILLED NURSING FACILITY MARKET BASKET INDEX AND
PERCENTAGE.—For purposes of this subsection:

“(A) SKILLED NURSING FACILITY MARKET BASKET
INDEX.—The Secretary shall establish a skilled nursing
facility market basket index that reflects changes over
time in the prices of an appropriate mix of goods and
services included in covered sﬁi].led nursing facility services.

“(B) SKILLED NURSING FACILITY MARKET BASKET
PERCENTAGE.—The term ‘skilled nursing facility market
basket percentage’ means, for a fiscal year or other annual
period and as calculated by the Secretary, the percentage
change in the skilled nursing facility market basket index
(established under subparagraph (A)) from the midpoint
of the prior fiscal year (or period) to the midpoint of the
fiscal year (or other period) involved.
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“(6) SUBMISSION OF RESIDENT ASSESSMENT DATA.—A skilled
nursing facility, or a facility described in paragraph (7)(B),
shall provide the Secretary, in a manner andp within the time-
frames prescribed by the Secretary, the resident assessment
data necessary to develop and implement the rates under this
subsection. For purposes of meeting such requirement, a skilled
nursing facility, or a facility described in paragraph (7), may
submit the resident assessment data required under section
1819(b)(3), using the standard instrument designated by the
State under section 1819(e)(5).

“(7) TRANSITION FOR MEDICARE SWING BED HOSPITALS.—

“(A) IN GENERAL.—The Secretary shall determine an
appropriate manner in which to apply this subsection to
the facilities described in subparagraph (B), taking into
account the purposes of this subsection, and shall provide
that at the end of the transition period (as defined in
paragraph (2)(E)) such facilities shall be paid only under
this subsection. Payment shall not be made under this
subsection to such facilities for cost reporting periods begin-
ning before such date (not earlier tl?an July 1, 1999) as
the Secretary specifies.

“(B) FACILITIES DESCRIBED.—The facilities described in
this subparagraph are facilities that have in effect an agree-
ment described in section 1883, for which payment is made
for the furnishing of extended care services on a reasonable
cost basis under section 1814(1) (as in effect on and after
such date).

“(8) LIMITATION ON REVIEW.—There shall be no administra-
tifye or judicial review under section 1869, 1878, or otherwise
ol—

“(A) the establishment of Federal per diem rates under
paragraph (4), including the computation of the standard-
ized per diem rates under paragraph (4)(C), adjustments
and corrections for case mix under paragraphs (4)(F) and
(4)(G){), and adjustments for variations in labor-related
costs under paragraph (4)(G)(ii);

“(B) the establishment of facility specific rates before
January 1, 1999, (except any determination of costs paid
under part A of this title); and

“(C) the establishment of transitional amounts under
paragraph (7).”.

(b) CONSOLIDATED BILLING.—

(1) FOrR SNF SERVICES.—Section 1862(a) (42 U.S.C.
1395y(a)), as amended by 4319(b), is amended—

(A) by striking “or” at the end of paragraph (16),

(B) by striking the period at the end of paragraph
(17) and inserting “; or”, and

(C) by inserting after paragraph (17) the following
new paragraph:

“(18) which are covered skilled nursing facility services
described in section 1888(e)(2)(A)i) and which are furnished
to an individual who is a resident of a skilled nursing facility
or of a part of a facility that includes a skilled nursing facility
(as determined under regulations), by an entity other than
the skilled nursing facility, unless the services are furnished
under arrangements (as defined in section 1861(w)(1)) with
the entity made by the skilled nursing facility.”.
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(2) REQUIRING PAYMENT FOR ALL PART B ITEMS AND SERV-
ICES TO BE MADE TO FACILITY.—The first sentence of section
1842(b)(6) (42 U.S.C. 1395u(b)(6)) is amended—

(A) by striking “and (D)” and inserting “(D)”; and

(B) by striking the period at the end and inserting
the following: “, and (E) in the case of an item or service
(other than services described in section 1888(e)(2)(A)ii))
furnished to an individual who (at the time the item or
service is furnished) is a resident of a skilled nursing
facility or of a part of a facility that includes a skilled
nursing facility (as determined under regulations), payment
shall be made to the facility (without regard to whether
or not the item or service was furnished by the facility,
by others under arrangement with them made by the facil-
ity, under any other contracting or consulting arrangement,
or otherwise).”.

(3) PAYMENT RULES.—Section 1888(e) (42 U.S.C. 1395yy(e)),
as added by subsection (a), is amended by adding at the end
the following:

“(9) PAYMENT FOR CERTAIN SERVICES.—In the case of an
item or service furnished to a resident of a skilled nursing
facility or a part of a facility that includes a skilled nursing
facility (as determined under regulations) for which payment
would (but for this paragraph) be made under part B in an
amount determined in accordance with section 1833(a)(2)(B),
the amount of the payment under such part shall be the amount
provided under the fee schedule for such item or service.

“(10) REQUIRED CODING.—No payment may be made under
part B for items and services (other than services described
in paragraph (2)(A)(ii)) furnished to an individual who is a
resident of a skilled nursing facility or of a part of a facility
that includes a skilled nursing facility (as determined under
regulations), unless the claim for such payment includes a
code (or codes) under a uniform coding system specified by
the Secretary that identifies the items or services furnished.”.

(4) FACILITY PROVIDER NUMBER REQUIRED ON CLAIMS
SUBMITTED BY PHYSICIANS.—Section 1842 (42 U.S.C. 1395u)
is amended by adding at the end the following new section:
“(t) Each request for payment, or bill submitted, for an item

or service furnished by a physician to an individual who is a
resident of a skilled nursing facility or of a part of a facility
that includes a skilled nursing facility (as determined under regula-
tions), for which payment may be made under this part shall
include the facility’s medicare provider number.”.

(5) CONFORMING AMENDMENTS.—

(A) Section 1819(b)3)C)i) (42 U.S.C. 1395i-
3(b)(3)C)(1) is amended by striking “Such” and inserting
“Subject to the timeframes prescribed by the Secretary
under section 1888(e)(6), such”.

(B) Section 1832(a)(1) (42 U.S.C. 1395k(a)(1)) is amend-
ed by striking “(2);” and inserting “(2) and section
1842(b)(6 XE);”.

(C) Section 1833(a)2)(B) (42 U.S.C. 1395l(a)(2)(B)) is
?Jél:ls%ril,ded by inserting “or section 1888(e)(9)” after “section

(D) Section 1861(h) (42 U.S.C 1395x(h)) is amended—
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42 USC 1396yy
note.

42 USC 1395i-3
note,

(i) in the opening paragraph, by striking “para-
graphs (3) and (%)” ar?dlinsegr{inpg “pa{'agraphsg(S , (6),
and (7)”, and

(ii) in paragraph (7), after “skilled nursing facili-
ties”, by inserting “, or by others under arrangements
with them made by the facility”.

(E) Section 1861(v)(7)(D) (42 U.S.C. 1395x(v)(7)D)) is
amended by inserting “subsections (a) through (c) of’ before
“section 1888.”.

(F) Section 1866(a)(1)(H) (42 U.S.C. 1395cc(a)(1)(H))
is amended—

(i) by redesignating clauses (i) and (ii) as sub-
clauses (I) and (II) respectively,
(ii) by inserting “(i)” after “(H)”, and .
(iii) by adding after clause (i), as so redesignated,
the following new clause:
“(ii) in the case of skilled nursing facilities which provide
covered skilled nursing facility services—

“(I) that are furnished to an individual who is a resi-
dent of the skilled nursing facility, and

“(II) for which the individual is entitled to have pay-
ment made under this title,

to have items and services (other than services described in

section 1888(e)(2)(A)(ii)) furnished by the skilled nursing facility

or otherwise under arrangements (as defined in section

1861(w)(1)) made by the skilled nursing facility,”.

(G)  Section  1883(a)2)(B)ii)II) (42 US.C.
1395tt(a)(2)(B)(ii)(II)) is amended by inserting “subsections
(a) through (d) of” before “section 1888”.

(H) Section 1888(d)1) (42 U.S.C. 1395yy(d)(1)) is
amended by striking “Any skilled nursing facility” and
inserting “Subject to subsection (e), any skilled nursing
facility”.

(c) MEDICAL REVIEW PROCESS.—In order to ensure that medi-
care beneficiaries are furnished appropriate services in skilled nurs-
ing facilities, the Secretary of Health and Human Services shall
establish and implement a thorough medical review process to
examine the effects of the amendments made by this section on
the quality of covered skilled nursing facility services furnished
to medicare beneficiaries. In developing such a medical review
process, the Secretary shall place a particular emphasis on the
quality of non-routine covered services and physicians’ services
fAur which payment is made under title XVIII of the Social Security

ct.

(d) EFFECTIVE DATE.—The amendments made by this section
are effective for cost reporting periods beginning on or after July
1, 1998; except that the amendments made by subsection (b) shall
apply to items and services furnished on or after July 1, 1998.

CHAPTER 4—PROVISIONS RELATED TO HOSPICE
SERVICES

SEC. 4441. PAYMENTS FOR HOSPICE SERVICES.

(a) PAYMENT UPDATE.—Section 18143i)(1)C)Gi) (42 U.S.C.
1395£(i)(1)(C)(ii)) is amended—
(1) in subclause (V), by striking “and” at the end;
(2) by redesignating subclause (VI) as subclause (VII); and
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; (3) by inserting after subclause (V) the following new sub-
clause:
“(VI) for each of fiscal years 1998 through 2002, the market

basket percentage increase for the fiscal year involved minus

1.0 percentage points; and”.

(b) CoLLECTION OF DATA.—Section 1814(i) (42 U.S.C. 1395f(i))
is amended by adding at the end the following new paragraph:

“(3) Hospice programs providing hospice care for which payment
is made under this subsection shall submit to the Secretary such
data with respect to the costs for providing such care for each
fiscal year, beginning with fiscal year 1999, as the Secretary deter-
mines necessary.”.

SEC. 4442, PAYMENT FOR HOME HOSPICE CARE BASED ON LOCATION
WHERE CARE IS FURNISHED.

(a) IN GENERAL.—Section 1814(i)(2) (42 U.S.C. 1395f(i)(2)) is
amended by adding at the end the following:
“(D) A hospice program shall submit claims for payment for
hospice care furnished in an individual's home under this title
only on the basis of the geographic location at which the service
is furnished, as determined by the Secretary.”.
(b) EFFECTIVE DATE.— Ke amendment made by subsection (a) 42 USC 1395f
altpgggg to cost reporting periods beginning on or after October note.

SEC. 4443. HOSPICE CARE BENEFITS PERIODS.

(a) RESTRUCTURING OF BENEFIT PERIOD.—Section 1812 (42
U.S.C. 1395d) is amended in subsections (a)(4) and (d)(1) by striking
“ a subsequent period of 30 days, and a subsequent extension
period” ang inserting “and an unlimited number of subsequent
periods of 60 days each”.

(b) CONFORMING AMENDMENTS.—(1) Section 1812 (42 U.S.C.
1395d) is amended in subsection (d)(2)(B) by striking “90- or 30-
day period or a subsequent extension period” and inserting “90-
day period or a subsequent 60-day period”.

(2) Section 1814(a)(7)(A) (42 U.S.C. 1395f(a)(7)(A)) is amended—

(A) in clause (i), by inserting “and” at the end;
(B) in clause (ii)—
(i) by striking “30-day” and inserting “60-day”; and
(ii) by striking “, and” at the end and inserting a
period; and
(C) by striking clause (iii).

SEC. 4444. OTHER ITEMS AND SERVICES INCLUDED IN HOSPICE CARE.

(a) IN GENERAL.—Section 1861(dd)1) (42 U.S.C. 1395x(dd)(1))
is amended—
(1) in subparagraph (G), by striking “and” at the end;
(2) in subparagr h (H} by striking the period at the
end and inserting “, 5]
(3) by inserting after subparagraph (H) the following:
“(I) any other item or service which is specified in the
plan and for which payment may otherwise be made under
this title.”
(b) EFFECTIVE DATE.—The amendment made by subsection (a) 42 USC 1395x
shall apply with respect to items or services furnished on or after note.
April 1, 1998.
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42 USC 1395d
note.

SEC. 4445. CONTRACTING WITH INDEPENDENT PHYSICIANS OR PHYSI-
CIAN GROUPS FOR HOSPICE CARE SERVICES PER-
MITTED.

Section 1861(dd)(2) (42 U.S.C. 1395x(dd)(2)) is amended—
(1) in subgaragraph (A)(i)(1), by striking “(F),”; and
(2) in subparagraph (B)(i), by inserting “or, in the case
of a physician described in subclause (I), under contract with”
after “employed by”.
SEC. 4446. WAIVER OF CERTAIN STAFFING REQUIREMENTS FOR HOS-
PICE CARE PROGRAMS IN NONURBANIZED AREAS.

Section 1861(dd)(5) (42 U.S.C. 1395x(dd)(5)) is amended—

(1) in subparagraph (B), by inserting “or (C)” after

“subparagraph (A)” each place it appears; and

&} by adding at the end the foﬁowing:

“(C) The Secretary may waive the requirements of paragraph
(2)(A)1) and (2)(A){i) for an agency or organization with respect
to the services described in paragraph (1)(B) and, with respect
E_} dietary counseling, paragraph (1)(H), if such agency or organiza-

on—
“(i) is located in an area which is not an urbanized area

(as defined by the Bureau of Census), and

“(i1) demonstrates to the satisfaction of the Secretary that
the agency or organization has been unable, despite diligent
efforts, to recruit appropriate personnel.”.

SEC. 4447. LIMITATION ON LIABILITY OF BENEFICIARIES FOR CERTAIN
HOSPICE COVERAGE DENIALS,

Section 1879(g) (42 U.S.C. 1395pp(g)) is amended—

(1) b; redesi%mating paragraphs (1) and (2) as subpara-
graphs (A) and (B), respectively, and moving such subpara-
graphs 2 ems to the right;

(2) by striking “is,” and inserting “is—";

(3) by making the remaining text of subsection (g), as
amended, that follows “is—” a new paragraph (1) and indenting
such paragraph 2 ems to the right;

i (4) by striking the period at the end and inserting “; and”;
an

(5) by adding at the end the following new paragraph:

“(2) with respect to the provision of hospice care to an
jildividual, a determination that the individual is not terminally
il

SEC. 4448. EXTENDING THE PERIOD FOR PHYSICIAN CERTIFICATION
OF AN INDIVIDUAL'’S TERMINAL ILLNESS.

Section 1814(a)(7)(A)() (42 U.S.C. 1395f(a)(7)(A)(i)) is amended
in the matter following subclause (II) by striking “, not later than
2 days after hospice care is initiated (or, if each certify verbally
not later than 2 days after hospice care is initiated, not later
than 8 days after such care is initiated)” and inserting “at the
beginning of the period”.

SEC. 4449. EFFECTIVE DATE.

Except as otherwise provided in this chapter, the amendments
made by this chapter apply to benefits provided on or after the
date of the enactment of this chapter, regardless of whether or
not an individual has made an election under section 1812(d) of
the Social Security Act (42 U.S.C. 1395d(d)) before such date.
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CHAPTER 5—OTHER PAYMENT PROVISIONS

SEC. 4451. REDUCTIONS IN PAYMENTS FOR ENROLLEE BAD DEBT.

Section 1861(v)(1) (42 U.S.C. 1395x(v)(1)) is amended by adding
at the end the following new subparagra]l:;h:

“(T) In determining such reasonable costs for hospitals, no
reduction in copayments under section 1833(t)(5)(B) shall be treated
as a bad debt and the amount of bad debts otherwise treated
as allowable costs which are attributable to the deductibles and
coinsurance amounts under this title shall be reduced—

“(i) for cost reporting periods beginning during fiscal year

1998, by 25 percent of such amount otﬁ;'nwise allowable,

“(ijg for cost reporting periods beginning during fiscal year

1999, by 40 percent of such amount otherwise allowable, and

“(ii1) for cost reporting periods beginning during a subse-
quent fiscal year, by 45 percent of such amount otherwise
allowable.”.

SEC. 4452. PERMANENT EXTENSION OF HEMOPHILIA PASS-THROUGH
PAYMENT.

Section 6011(d) of OBRA-1989 (as amended by section 13505
of OBRA-1993) is amended by striking “and shall expire September 42 USC 1395ww
30, 1994.” and inserting “and on or before September 30, 1994, note.
and on or after October 1, 1997.”.

SEC. 4453. REDUCTION IN PART A MEDICARE PREMIUM FOR CERTAIN
PUBLIC RETIREES.

(a) IN GENERAL.—Section 1818(d) (42 U.S.C. 1395i-2(d)) is
amended—

(1) in paragraph (2), by striking “paragraph (4)” and insert-
ing “paragraphs (4) and (5)”; and

2) by adding at the end the following new paragraph:
“BXA) Tﬁe amount of the monthly premium shall be zero

in the case of an individual who is a person described in subpara-
graph (B) for a month, if—

“(i) the individual’'s premium under this section for the
month is not (and will not be) paid for, in whole or in part,
by a State (under title XIX or otherwise), a political subdivision
of a State, or an agency or instrumentality of one or more
States or political subdivisions thereof; and

“(ii) in each of 84 months before such month, the individual
was enrolled in this part under this section and the payment
of the individual’s premium under this section for the month
was not paid for, in whole or in part, by a State (under title
XIX or otherwise), a political subdivision of a State, or an
agency or instrumentality of one or more States or political
subdivisions thereof.

“B) A person described in this subparagraph for a month
is a person who establishes to the satisfaction of the Secretary
that, as of the last day of the previous month—

“(i)(I) the person was receiving cash benefits under a quali-
fied State or local government retirement system (as defined
in subparagraph (C%] on the basis of the person’s employment
in one or more positions covered under any such system, and
(II) the person would have at least 40 quarters of coverage
under tit{Je I1 if remuneration for medicare qualified government
employment (as defined in paragraph (1) of section 210(p),
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but determined without regard to paragraph (3) of such section)
paid to such person were treated as wages paid to such person
and credited for purposes of determining quarters of coverage
under section 213,

“(ii)I) the person was married (and had been married
for the previous 1-year period) to an individual who is described
in clause (i), or (II) the person met the requirement of clause
(i)II) and was married (and had been married for the previous
1-year period) to an individual described in clause (i)(I);

“(i11) the person had been married to an individual for
a period of at least 1 year (at the time of such individual's
death) if (I) the individual was described in clause (i) at the
time of the individual’s death, or (II) the person met the require-
ment of clause (i)(II) and the individual was described in clause
(i)I) at the time of the individual’s death; or

“(iv) the person is divorced from an individual and had
been married to the individual for a period of at least 10
years (at the time of the divorce) if (I) the individual was
described in clause (i) at the time of the divorce, or (II) the
person met the requirement of clause (i)(I) and the individual
was described in clause (i)(I) at the time of the divorce.

“(C) For purposes of subparagraph (B)(iXI), the term ‘qualified

State or local government retirement system’ means a retirement
system that—

42 USC 1395i-2

“(i) is established or maintained by a State or political
subdivision thereof, or an agency or instrumentality of one
or more States or political subdivisions thereof;

“(i1) covers positions of some or all employees of such a
State, subdivision, agency, or instrumentality; and

“(iil) does not adjust cash retirement benefits based on
eligibility for a reduction in premium under this paragraph.”.
(b) EFFeCTIVE DATE.—The amendments made by subsection

nate. (a) shall apply to premiums for months beginning with January
1998, and months before such month may be taken into account
for purposes of meeting the requirement of section 1818(d)(5)(B)(iii)
of the Social Security Act, as added by subsection (a).

SEC. 4454. COVERAGE OF SERVICES IN RELIGIOUS NONMEDICAL

HEALTH CARE INSTITUTIONS UNDER THE MEDICARE
AND MEDICAID PROGRAMS.

(a) MEDICARE COVERAGE.—
(1) IN GENERAL.—Section 1861 (42 U.S.C. 1395x) (as
amended by sections 4103 and 4106) is amended—
(A) in the sixth sentence of subsection (e)—

(i) by striking “includes” and all that follows up
to “but only” and inserting “includes a religious non-
medical health care institution (as defined in sub-
section (ss)(1)),”, and

(ii) by inserting “consistent with section 1821
before the period;

(B) in subsection (y)—
(i) by amending the heading to read as follows:

“Extended Care in Religious Nonmedical Health Care Institutions”,

(ii) in paragraph (1), by striking “includes” and
all that follows up to “but only” and inserting “includes
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a religious nonmedical health care institution (as
defined in subsection (ss)(1)),”, and

(iii) by inserting “consistent with section 1821”
before the period; and
(C) by adding at the end the following:

“Religious Nonmedical Health Care Institution

“(ss)(1) The term ‘religious nonmedical health care institution’
means an institution that—

“(A) is described in subsection (c)(3) of section 501
of the Internal Revenue Code of 1986 and is exempt from
taxes under subsection (a) of such section;

“(B) is lawfully operated under all applicable Federal,
State, and local laws and regulations;

“(C) provides only nonmedical nursing items and serv-
ices exclusively to patients who choose to rely solely upon
a religious method of healing and for whom the acceptance
of medical health services would be inconsistent with their
religious beliefs;

“(D) provides such mnonmedical items and services
exclusively through nonmedical nursing personnel who are
experienced in caring for the physical needs of such
patients;

“(E) provides such nonmedical items and services to
inpatients on a 24-hour basis;

“(F) on the basis of its religious beliefs, does not provide
through its personnel or otherwise medical items and serv-
ices (including any medical screening, examination, diag-
nosis, prognosis, treatment, or the administration of drugs)
for its patients;

“(G)(1) is not owed by, under common ownership with,
or has an ownership interest in, a provider of medical
treatment of services;

“(i1) is not affiliated with—

“I) a provider of medical treatment or services,
or

“(II) an individual who has an ownership interest
in a provider of medical treatment or services;

“(H) has in effect a utilization review plan which—

“(i) provides for the review of admissions to the
institution, of the duration of stays therein, of cases
of continuous extended duration, and of the items and
services furnished by the institution,

“(i1) requires tgat such reviews be made by an
tﬁpmpnate committee of the institution that mcludes

e individuals responsible for overall administration

?ind for supervision of nursing personnel at the institu-

on,

“(iii) provides that records be maintained of the
meéatings, decisions, and actions of such committee,
an

“(iv) meets such other requirements as the Sec-
retary finds necessary to establish an effective utiliza-
tion review plan;

“(I) provides the Secretary with such information as
the Secretary may require to implement section 1821,
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including information relating to quality of care and cov-
erage determinations; and

“(J) meets such other requirements as the Secretary
finds necessary in the interest of the health and safety
of individuals who are furnished services in the institution.

“(2) To the extent that the Secretary finds that the accreditation
of an institution by a State, regional, or national agency or associa-
tion provides reasonable assurances that any or all of the require-
ments of paragraph (1) are met or exceeded, the Secretary may
treat such institution as meeting the condition or conditions with
respect to which the Secretary made such finding.

“(8)A)i) In administering this subsection and section 1821,
the Secretary shall not require any patient of a religious nonmedical
health care institution to undergo medical screening, examination,
diagnosis, prognosis, or treatment or to accept any other medical
health care service, if such patient (or legal representative of the
patient) objects thereto on reli%gus grounds.

“(ii) Clause (i) shall not construed as preventing the Sec-
retary from requiring under section 1821(a)(2) the provision of
sufficient information regarding an individual’s condition as a condi-
tion for receipt of bene%xts under part A for services provided in
such an institution.

“(B)(i) In administering this subsection and section 1821, the
Secretary shall not subject a religious nonmedical health care
institution or its personnel to any medical supervision, regulation,
or control, insofar as such supervision, regulation, or control would
be contrary to the religious beliefs observed by the institution
or such personnel.

“(ii) Clause (i) shall not be construed as preventing the Sec-
retary from reviewing items and services billeg by the institution
to the extent the Secretary determines such review to be necessary
to determine whether such items and services were not covered
under part A, are excessive, or are fraudulent.

“(4XA) For purposes of paragraph (1)(G)i), an ownership
interest of less than 5 percent shall not be taken into account.

For purposes of paragraph (1)(G)(ii), none of the following

shall be considered to create an affiliation:

“(i) An individual serving as an uncompensated director,
trustee, officer, or other member of the governing body of a
religious nonmedical health care institution.

“(ii) An individual who is a director, trustee, officer,
employee, or staff member of a religious nonmedical health
care institution havi.nt%a family relationship with an individual
who is affiliated with (or has an ownership interest in) a
provider of medical treatment or services.

“(iii) An individual or entity furnishing goods or services
as a vendor to both providers of medical treatment or services
and religious nonmedical health care institutions.”.

(2) CONDITIONS OF COVERAGE.—Part A of title XVIII is
amended by adding at the end the following new section:

42 USC 1395i-5. “CONDITIONS FOR COVERAGE OF RELIGIOUS NONMEDICAL HEALTH
CARE INSTITUTIONAL SERVICES

“Sec. 1821. (a) IN GENERAL.—Subject to subsections (¢) and
(d), payment under this part may be made for inpatient hospital
services or post-hospital extended care services furnished an individ-
ual in a religious nonmedical health care institution only if—



PUBLIC LAW 105-33—AUG. 5, 1997 111 STAT. 429

“(1) the individual has an election in effect for such benefits
under subsection (b); and

“(2) the individual has a condition such that the individual
would qualify for benefits under this part for inpatient hospital
services or extended care services, respectively, if the individual
were an inpatient or resident in a hospital or skilled nursing
facility that was not such an institution.

“(b) ELECTION.—

“1) IN GENERAL.—An individual may make an election
under this subsection in a form and manner specified by the
Secretary consistent with this subsection. Unless otherwise pro-
vided, such an election shall take effect immediately upon its
execution. Such an election, once made, shall continue in effect
until revoked.

“(2) ForM.—The election form under this subsection shall
include the following:

“(A) A written statement, signed by the individual
(or such individual’s legal representative), that—

“(i) the individual is conscientiously opposed to
acceptance of nonexcepted medical treatment; and

‘ii) the individual’'s acceptance of nonexcepted
medical treatment would be inconsistent with the
individual’s sincere religious beliefs.

“(B) A statement that the receipt of nonexcepted medi-
cal services shall constitute a revocation of the election
and may limit further receipt of services described in sub-
section (a).

“(3) REVOCATION.—An election under this subsection by
an individual may be revoked by voluntarily notifying the Sec-
retary in writing of such revocation and shall be deemed to
be revoked if the individual receives nonexcepted medical treat-
ment for which reimbursement is made under this title.

“(4) LIMITATION ON SUBSEQUENT ELECTIONS.—Once an
individual’s election under this subsection has been made and
revoked twice—

“(A) the next election may not become effective until
the date that is 1 year after the date of most recent previous
revocation, and

“(B) any succeeding election may not become effective
until the date that is 5 years after the date of the most
recent previous revocation.

“(5) EXCEPTED MEDICAL TREATMENT.—For purposes of this
subsection:

“(A) EXCEPTED MEDICAL TREATMENT.—The term
‘excepted medical treatment’ means medical care or treat-
ment (including medical and other health services)—

“(i) received involuntarily, or
“(i1) required under Federal or State law or law
of a political subdivision of a State.

“(B) NONEXCEPTED MEDICAL TREATMENT.—The term
‘nonexcepted medical treatment’ means medical care or
treatment (including medical and other health services)
other than excepted medical treatment.

“(c) MONITORING AND SAFEGUARD AGAINST EXCESSIVE EXPENDI-
TURES.—

“(1) ESTIMATE OF EXPENDITURES.—Before the beginning of

each fiscal year (beginning with fiscal year 2000), the Secretary



111 STAT. 430 PUBLIC LAW 105-33—AUG. 5, 1997

shall estimate the level of expenditures under this part for
services described in subsection (a) for that fiscal year.
“(2) ADJUSTMENT IN PAYMENTS.—

“(A) PROPORTIONAL ADJUSTMENT.—If the Secretary
determines that the level estimated under paragraph (1)
for a fiscal year will exceed the trigger level (as defined
in subparagraph (C)) for that fiscal year, the Secretary
shall, subject to subparagraph (B), provide for such a
proportional reduction in payment amounts under this part
for services described in subsection (a) for the fiscal year
involved as will assure that such level (taking into account
any adjustment under subparagraph (B)) does not exceed
the trigger level for that fiscal year.

“(B) ALTERNATIVE ADJUSTMENTS.—The Secretary may,
instead of making some or all of the reduction described
in subparagraph (A), impose such other conditions or
limitations with respect to the coverage of covered services
(including limitations on new elections of coverage and
new facilities) as may be appropriate to reduce the level
{:f e:lv(penditures described in paragraph (1) to the trigger
evel.

“(C) TRIGGER LEVEL.—For purposes of this subsection—

“(i) IN GENERAL.—Subject to adjustment under
paragraph (3)(B), the ‘trigger level’ for a year is the
unadjusted trigger level described in clause (ii).

“(ii) UNADJUSTED TRIGGER LEVEL.—The
‘unadjusted trigger level’ for—

“(I) fiscal year 1998, is $20,000,000, or

“(II) a succeeding fiscal year is the amount
specified under this clause for the previous fiscal
year increased by the percentage increase in the
consumer price index for all urban consumers (all
items; United States city average) for the 12-month
period ending with July preceding the beginning
of the fiscal year.

“(D) PROHIBITION OF ADMINISTRATIVE AND JUDICIAL
REVIEW.—There shall be no administrative or judicial
review under section 1869, 1878, or otherwise of the esti-
mation of expenditures under subparagraph (A) or the
application of reduction amounts under subparagraph (B).

“(E) EFFECT ON BILLING.—Notwithstanding any other
provision of this title, in the case of a reduction in payment
provided under this subsection for services of a religious
nonmedical health care institution provided to an individ-
ual, the amount that the institution is otherwise permitted
to charge the individual for such services is increased by
the amount of such reduction.

“(3) MONITORING EXPENDITURE LEVEL.—

“(A) IN GENERAL.—The Secretary shall monitor the
expenditure level described in paragraph (2)(A) for each
fiscal year (beginning with fiscal year 1999).

“(B) ADJUSTMENT IN TRIGGER LEVEL.—

“(i) IN GENERAL.—If the Secretary determines that
such level for a fiscal year exceeded, or was less than,
the trigger level for that fiscal year, then, subject to
clause (i), the trigger level for the succeeding fiscal
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year shall be reduced, or increased, respectively, by
the amount of such excess or deficit.

“(i1) LIMITATION ON CARRYFORWARD.—In no case
may the increase effected under clause (i) for a fiscal
year exceed $50,000,000.

“(d) Sunser.—If the Secretary determines that the level of
expenditures described in subsection (c)(1) for 3 consecutive fiscal
years (with the first such year being not earlier than fiscal year
2002) exceeds the trigger level for such expenditures for such years
(as determined under subsection (¢)(2)), benefits shall be paid under
this part for services described in subsection (a) and furnished
on or after the first January 1 that occurs after such 3 consecutive
years only with respect to an individual who has an election in
effect under subsection (b) as of such January 1 and only during
the duration of such election.

“(e) ANNUAL REPORT.—At the beginning of each fiscal year
(beginning with fiscal year 1999), the Secretary shall submit to
the Committee on Ways and Means of the House of Representatives
and the Committee on Finance of the Senate an annual report
on coverage and expenditures for services described in subsection
(a) under this part and under State plans under title XIX. Such
report shall include—

© "(1) level of expenditures described in subsection (c)(1) for

the previous fiscal year and estimated for the fiscal year

involved;

*(2) trends in such level; and

“(3) facts and circumstances of any significant change in
such level from the level in previous fiscal years.”.

(b) MEDICAID.—

(1) The third sentence of section 1902(a) (42 U.S.C.
1396a(a)) is amended by striking all that follows “shall not
apply” and inserting “to a religious nonmedical health care
institution (as defined in section 1861(ss)(1)).”.

(2) Section 1908(e)(1) (42 U.S.C. 1396g-1(e)(1)) is amended 42 USC 1396g.
by striking all that follows “does not include” and inserting
“a religious nonmedical health care institution (as defined in
section 1861(ss)(1)).”.

(c) CONFORMING AMENDMENTS.—

(1) Section 1122(h) (42 U.S.C. 1820a-1(h)) is amended by
striking all that follows “shall not apply to” and inserting
“a religious nonmedical health care institution (as defined in
section 1861(ss)(1)).".

(2) Section 1162 (42 U.S.C. 1320¢-11) is amended—

(A) by amending the heading to read as follows:

“EXEMPTIONS FOR RELIGIOUS NONMEDICAL HEALTH CARE
INSTITUTIONS”; and

(B) by striking all that follows “shall not apply with

respect to a” and inserting “religious nonmed.icag health

care institution (as defined in section 1861(ss)(1)).”.

(d) EFFECTIVE DATE.—The amendments made by this section 42 USC 1395i-5

shall take effect on the date of the enactment of this Act and note.
shall apply to items and services furnished on or after such date.
By not later than July 1, 1998, the Secretary of Health and Human Regulations,
Services shall first issue regulations to carry out such amendments.
Such regulations may be issued so they are effective on an interim
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basis pending notice and opportunity for public comment. For peri-
ods before the effective date of such regulations, such regulations
shall recognize elections entered into in good faith in order to
comply with the requirements of section 1821(b) of the Social Secu-
rity Act.

Subtitle F—Provisions Relating to Part B

Only

CHAPTER 1—SERVICES OF HEALTH PROFESSIONALS
Subchapter A—Physicians’ Services
SEC. 4501. ESTABLISHMENT OF SINGLE CONVERSION FACTOR FOR

1998.
(a) IN GENERAL.—Section 1848(d)(1) (42 U.S.C. 1395w—4(d)(1))
is amended—
s (1)dby redesignating subparagraph (C) as subparagraph
, an

(2) by inserting after subparagraph (B) the following:
“(C) SPECIAL RULES FOR 1998.—The single conversion
factor for 1998 under this subsection shall be the conversion
factor for primary care services for 1997, increased by
the Secretary’s estimate of the weighted average of the
three separate updates that would otherwise occur were
it not for the enactment of chapter 1 of subtitle F of
title IV of the Balanced Budget Act of 1997.”.
(b) CONFORMING AMENDMENTS.—Section 1848 (42 U.S.C.
1395w-4) is amended—

(1) by striking “(or factors)” each place it appears in sub-
?eﬁtcli?)n (d)X1XA) and (d)1)(D)ii) (as redesignated by subsection
a )

(2) in subsection (d)(1)(A), by striking “or updates”,

(3) in subsection (d}1XD) (as redesignated by subsection
(a)1)), by striking “(or updates)” each place it appears, and

(4) in subsection (3)(1), by striking “The term” and inserting
“For services furnished before January 1, 1998, the term”.

SEC. 4502, ESTABLISHING UPDATE TO CONVERSION FACTOR TO
MATCH SPENDING UNDER SUSTAINABLE GROWTH RATE.

(a) UPDATE.—

(1) IN GENERAL.—Section 1848(d)(3) (42 U.S.C. 1395w-—
4(d)(3)) is amended to read as follows:

“(3) UPDATE.—

“(A) IN GENERAL.—Unless otherwise provided by law,
subject to subparagraph (D) and the budget-neutrality fac-
tor determined by the Secretary under subsection
(c)(2)(B)(ii), the update to the single conversion factor estab-
lished in paragraph (1)(C) for a year beginning with 1999
is equal to the product of—

“(i) 1 plus the Secretary’s estimate of the percent-
age increase in the MH (as defined in section
1842(i)(3)) for the year (divided by 100), and

“(ii) 1 plus the Secretary’s estimate of the update
adjustment factor for the year (divided by 100),

minus 1 and multiplied by 100.



PUBLIC LAW 105-33—AUG. 5, 1997 111 STAT. 433

“(B) UPDATE ADJUSTMENT FACTOR.—For purposes of
subparagraph (A)(ii), the ‘update adjustment factor’ for a
year is equal (as estimated by the Secretary) to—

“(i) the difference between (I) the sum of the
allowed expenditures for physicians’ services (as deter-
mined under subparagraph (C)) for the period begin-
ning April 1, 1997, and ending on March 31 of the
year involved, and (II) the amount of actual expendi-
tures for physicians’ services furnished during the
period beginning April 1, 1997, and ending on March
31 of the preceding year; divided by

“(ii) the actual expenditures for physicians’ services
for the 12-month period ending on March 31 of the
preceding year, increased by the sustainable growth
rate under subsection (f) for the fiscal year which
begins during such 12-month period.

“(C) DETERMINATION OF ALLOWED EXPENDITURES.—For
purposes of this paragraph, the allowed expenditures for
physicians’ services for the 12-month period ending with
March 31 of—

“(i) 1997 is equal to the actual expenditures for
physicians’ services furnished during such 12-month
period, as estimated by the Secretary; or

“(ii) a subsequent year is equal to the allowed
expenditures for physicians’ services for the previous
year, increased by the sustainable growth rate under
subsection (f) for the fiscal year which begins during
such 12-month period.

“(D) RESTRICTION ON VARIATION FROM MEDICARE ECO-
NOMIC INDEX.—Notwithstanding the amount of the update
adjustment factor determined under subFaragraph (B) for
a year, the update in the conversion factor under this
paragraph for the year may not be—

“(i) greater than 100 times the following amount:
(1.03 + (MEI percentage/100)) —1; or

“(ii) less than 100 times the following amount:
(0.93 + (MEI percentage/100)) —1,

where ‘MEI percentage’ means the Secretary’s estimate

of the rcentatﬁe increase in the MEI (as defined in section

1842(i§g)) for the year involved.”.

(2) EFFECTIVE DATE.—The amendment made by this sub- 42 USC 1395w—4
i%cgtéon shall apply to the update for years beginning with note.
(b) ELIMINATION OF REPORT.—Section 1848(d) (42 U.S.C.

1395w—4(d)) is amended by striking paragraph (2).

SEC. 4503. REPLACEMENT OF VOLUME PERFORMANCE STANDARD
WITH SUSTAINABLE GROWTH RATE.

(a) IN GENERAL.—Section 1848(f) (42 U.S.C. 1395w-4(D) is
amended by striking paragraphs (2) through (5) and inserting the
following:

“(2) SPECIFICATION OF GROWTH RATE.—The sustainable
growth rate for all physicians’ services for a fiscal year (begin-
ning with fiscal year 1998) shall be equal to the product of—

“(A) 1 plus the Secretary’s estimate of the weighted
average percentage increase (divided by 100) in the fees
for all physicians’ services in the fiscal year involved,
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“(B) 1 plus the Secretary’s estimate of the percentage
change (divided by 100) in the average number of individ-
uals enrolled under this part (other than Medicare+Choice
plan enrollees) from the previous fiscal year to the fiscal
year involved,

“(C) 1 plus the Secretary’s estimate of the projected
{)ercenta growth in real gross domestic product per capita
divided by 100) from the previous fiscal year to the fiscal
year involved, and

“(D) 1 plus the Secretary’s estimate of the percentage
change (divided by 100) in expenditures for all physicians’
services in the fiscal year (compared with the previous
fiscal year) which will result from changes in law and
regulations, determined without taking into account esti-
mated changes in expenditures resulting from the update
adjustment factor determined under subsection (d)(3)(B),

minus 1 and multiplied by 100.
“(3) DEFINITIONS.—In this subsection:

“(A) SERVICES INCLUDED IN PHYSICIANS SERVICES.—
The term ‘physicians’ services’ includes other items and
services (such as clinical diagnostic laboratory tests and
radiology services), specified by the Secretary, that are
commonly performed or furnished by a physician or in
a physician’s office, but does not include services furnished
to a Medicare+Choice plan enrollee.

“(B) MEDICARE+CHOICE PLAN ENROLLEE.—The term
‘Medicare+Choice plan enrollee’ means, with respect to a
fiscal year, an individual enrolled under this part who
has elected to receive benefits under this title for the fiscal
year through a Medicare+Choice plan offered under part
C, and also includes an individual who is receiving benefits
under this part through enrollment with an eligible
org?sénization with a risk-sharing contract under section
1876.”.

(b) CONFORMING AMENDMENT.—So much of section 1848(f) (42

U.S.C. 1395w—4(f)) as precedes paragraph (2) is amended to read
as follows:

Federal Register,
publication.

“(f) SUSTAINABLE GROWTH RATE.—

“(1) PUBLICATION.—The Secretary shall cause to have pub-
lished in the Federal Register the sustainable growth rate
for each fiscal year beginning with fiscal year 1998. Such
publication shall occur by not later than August 1 before each
fiscal year, except that such rate for fiscal year 1998 shall
be published not later than November 1, 1997.”.

SEC. 4504. PAYMENT RULES FOR ANESTHESIA SERVICES.

(a) IN GENERAL.—Section 1848(d)(1) (42 U.S.C. 1395w—4(d)(1)),

as amended by section 4501(a), is amended—

(1) in subparagraph (C), by striking “The single” and insert-
ing “Except as provided in subparagraph (D), the single”;
- (2)d by redesignating subparagraph (D) as subparagraph
; an
(3) by inserting after subparagraph (C) the following new
subparagraph:
“(D) SPECIAL RULES FOR ANESTHESIA SERVICES.—The
separate conversion factor for anesthesia services for a
year shall be equal to 46 percent of the single conversion
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factor established for other physicians’ services, except as
adjusted for changes in work, practice expense, or mal-
ractice relative value units.”.
(b) EFFECTIVE DATE.—The amendments made by subsection 42 USC 1395w—4
(a) shall apply to services furnished on or after January 1, 1998, note.

SEC. 4505. IMPLEMENTATION OF RESOURCE-BASED METHODOLOGIES.

(a) 1-YEAR DELAY IN IMPLEMENTATION.—Section 1848(c) (42
U.S.C. 1395w—4(c)) is amended—

(1) in paragraph (2)(C)(ii), in the matter before subclause

(I) and after subclause (II), by striking “1998” and inserting

“1999” each place it appears; and

(2) in paragraph (3)(C)(ii), by striking “1998” and inserting

“1999”.

(b) PHASED-IN IMPLEMENTATION.—

(1) IN GENERAL.—Section 1848(c)(2)(C)ii) (42 U.S.C.
1395w—4(c)(2)(C)(ii)) is further amended—

(A) by striking the comma at the end of clause (ii)

and inserting a period and the following:
“For 1999, such number of units shall be determined
based 75 percent on such product and based 25 percent
on the relative practice expense resources involved in
furnishing the service. For 2000, such number of units
shall be determined based 50 percent on such product
and based 50 percent on such relative practice expense
resources. For 2001, such number of units shall be
determined based 25 percent on such product and
based 75 percent on such relative practice expense
resources. Bor a subsequent year, such number of units
shall be determined based entirely on such relative

ractice expense resources.”.

(2) é)ONFORMING AMENDMENT.—Section 1848(c)(3)(C)(ii) (42
U.S.C. 1395w—4(c)(3)(C)(ii)), as amended by subsection (a)(2),
is amended by striking “1999” and insertix'*;l%;‘2002”.

(¢) REVIEW BY COMPTROLLER GENERAL.—The Comptroller Gen-
eral of the United States shall review and evaluate the proposed
rule on resource-based methodology for practice expenses issued
kéy the Secretary of Health and Human Services. The Comptroller

eneral shall, within 6 months of the date of the enactment of
this Act, report to the Committees on Commerce and Ways and

Means of the House of Representatives and the Committee on

Finance of the Senate the results of its evaluation, including an

analysis of—

(1) the adequacy of the data used in preparing the rule,

(2) categories of allowable costs,

(3) methods for allocating direct and indirect expenses,

(4) the potential impact of the rule on beneficiary access
to services, and

(5) any other matters related to the appropriateness of
resource-based methodology for practice expenses.

The Comptroller General shall consult with representatives of physi-

cién;s’ organizations with respect to matters of both data and meth-

odology.

(E{ REQUIREMENTS FOR DEVELOPING NEW RESOURCE-BASED 42 USC 1395w—4

PracTiCE EXPENSE RELATIVE VALUE UNITS.— note.

(1) DEVELOPMENT.—For purposes of section 1848(c)(2)(C)(ii)
of the Social Security Act, the Secretary of Health and Human
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Services shall develop new resource-based relative value units.
In developing such units the Secretary shall—

(A) utilize, to the maximum extent practicable, gen-
erally accepted cost accounting principles which (i) recog-
nize all staff, equipment, supplies, and expenses, not just
those which can be tied to specific procedures, and (ii)
use actual data on equipment utilization and other key
assumptions;

(B) consult with organizations representing physicians
regarding methodology and data to be used; and

(C) develop a refinement process to be used during
each of the 4 years of the transition period.

(2) REPORT.—The Secretary shall transmit a report by
March 1, 1998, on the development of resource-based relative
value units under paragraph (1) to the Committee on Ways
and Means and the Committee on Commerce of the House
of Representatives and the Committee on Finance of the Senate.
The report shall include a presentation of data to be used
in developing the value units and an explanation of the meth-
odology.

(3) NOTICE OF PROPOSED RULEMAKING.—The Secretary shall
publish a notice of proposed rulemaking with the new resource-
based relative value units on or before May 1, 1998, and shall
allow for a 90-day public comment period.

(4) ITEMS INCLUDED.—The new proposed rule shall consider
the following:

(A) Impact projections which compare new proposed
payment amounts on data on actual physician practice
expenses.

(B) Impact projections for hospital-based and other
specialties, geographic payment localities, and urban versus
rural localities.

(e) ADJUSTMENTS TO RELATIVE VALUE UNITS FOR 1998.—Section

1848(c)(2) (42 U.S.C. 1395w—4(c)2)) is amended by adding at the
end the following new subparagraph:

“(G) ADJUSTMENTS IN RELATIVE VALUE UNITS FOR
1998.—
“(i) IN GENERAL.—The Secretary shall—

“I) subject to clauses (iv) and (v), reduce the
practice expense relative value units applied to
any services described in clause (ii) furnished in
1998 to a number equal to 110 percent of the
number of work relative value units, and

“(II) increase the practice expense relative
value units for office visit procedure codes during
1998 by a uniform percentage which the Secretary
estimates will result in an aggregate increase in
payments for such services equal to the aggregate
decrease in payments by reason of subclause (I).
“(il) SERVICES COVERED.—For purposes of clause

(i), the services described in this clause are physicians’
services that are not described in clause (iii) and for
which—

“(I) there are work relative value units, and
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“(II) the number of practice expense relative
value units (determined for 1998) exceeds 110 per-
cent of the number of work relative value units
(determined for such year).

“(iii) EXCLUDED SERVICES.—For purposes of clause
(ii), the services described in this clause are services
which the Secretary determines at least 75 percent
of which are provided under this title in an office
setting.

“(iv) LIMITATION ON AGGREGATE REALLOCATION.—
If the application of clause (i)XI) would result in an
aggregate amount of reductions under such clause in
excess of $390,000,000, such clause shall be applied
by substituting for 110 percent such greater percentage
as the Secretary estimates will result in the aggregate
amount of such reductions equaling $390,000,000.

“(v) NO REDUCTION FOR CERTAIN SERVICES.—Prac-
tice expense relative value units for a procedure per-
formed in an office or in a setting out of an office
shall not be reduced under clause (i) if the in-office
or out-of-office practice expense relative value, respec-
tively, for the procedure would increase under the pro-
posed rule on resource-based practice expenses issued
by the Secretary on June 18, 1997 (62 Federal Register
33158 et seq.).”.

(f) APPLICATION OF RESOURCE-BASED METHODOLOGY TO MAL-
PRACTICE RELATIVE VALUE UNITS.—

(1) IN GENERAL.—Section 1848(c)(2)(C)Gii) (42 U.S.C.

1395w—4(c)(2)(C)(iii)) is amended—
(A) in paragraph (2)(C)(iii)—

(i) b; i.nserting “for the service for years before
2000” before “equal”, and

(ii) by striking the period at the end and inserting
a comma and by adding at the end the following flush
matter:

“and for years beginning with 2000 based on the mal-

practice expense resources involved in furnishing the

service.”; and

(B) in paragraph (3)(C)(iii), by striking “The mal-
practice” and inserting “For years before 1999, the mal-
practice”.

(2) APPLICATION OF CERTAIN BUDGET NEUTRALITY PROVI- 42 USC 1395w—4
SIONS.—In implementing the amendment made by paragraph note.
(1)(A)1i), the provisions of clauses (ii)(II) and (iii) of section
1848(c)(2)XB) of the Social Security Act (42 U.S.C. 1395w—
4(c)(2)(B)) shall apply in the same manner as they apply to
adjustments under clause (ii)(I) of such section.

SEC. 4506. DISSEMINATION OF INFORMATION ON HIGH PER DIS- 42 USC 1395ww
CHARGE RELATIVE VALUES FOR IN-HOSPITAL PHYSI. note
CIANS’ SERVICES.

(a) DETERMINATION AND NOTICE CONCERNING HOSPITAL-SPE-
CIFIC PER DISCHARGE RELATIVE VALUES.—
(1) IN GENERAL.—For 1999 and 2001 the Secretary of
Health and Human Services shall determine for each hospital—
(A) the hospital-specific per discharge relative value
under subsection (b); and
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(B) whether the hospital-specific relative value is pro-
jected to be excessive (as determined based on such value
represented as a percentage of the median of hospital-
specific per discharge relative values determined under
subsection (b)).

(2) NOTICE TO SUBSET OF MEDICAL STAFFS; EVALUATION
OF RESPONSES.—The Secretary shall notify the medical execu-
tive committee of a subset of the hospitals identified under
paragraph (1)XB) as having an excessive hospital-specific rel-
ative value, of the determinations made with respect to the
medical staff under paragraph (1). The Secretary shall evaluate
the responses of the hospitals so notified with the responses
of other hospitals so identified that were not so notified.
(b) DETERMINATION OF HOSPITAL-SPECIFIC PER DISCHARGE REL-

ATIVE VALUES.—

(1) IN GENERAL.—For purposes of this section, the hospital-
specific per discharge relative value for the medical staff of
a hospital (other than a teaching hospital) for a year shall
be equal to the average per discharge relative value (as deter-
mined under section 1848(c)(2) of the Social Security Act (42
U.S.C. 1395w—4(c)(2)) for physicians’ services furnished to
inpatients of the hospital by the hospital’s medical staff (exclud-
ing interns and residents) during the second year preceding
that calendar year, adjusted for variations in case-mix among
hospitals and disproportionate share status and teaching status
among hospitals (as determined by the Secretary under para-
graph (3)).

(2) SPECIAL RULE FOR TEACHING HOSPITALS.—The hospital-
specific relative value projected for a teaching hospital in a
year shall be equal to the sum of—

(A) the average per discharge relative value (as deter-
mined under section 1848(c)(2) of such Act) for physicians’
services furnished to inpatients of the hospital by the hos-
pital’s medical staff (excluding interns and residents) dur-
ing the second year preceding that calendar year, and

(B) the equivalent per discharge relative value (as
determined under such section) for physicians’ services fur-
nished to inpatients of the hospital by interns and residents
of the hospital during the second year preceding that cal-
endar year, adjusted for variations in case-mix among hos-
pitals, and in disproportionate share status and teaching
status among hospitals (as determined by the Secretary
under paragraph (3)).

The Secretary shall determine the equivalent relative value
unit per discharge for interns and residents based on the best
available data and may make such adjustment in the aggregate.

(3) ADJUSTMENT FOR TEACHING AND DISPROPORTIONATE
SHARE HOSPITALS.—The Secretary shall adjust the allowable
per discharge relative values otherwise determined under this
subsection to take into account the needs of teaching hospitals
and hospitals receiving additional payments under subpara-
graphs (F) and (G) of section 1886(d)(5) of the Social Security
Act (42 U.S.C. 1395ww(d)(5)). The adjustment for teaching sta-
tus or disproportionate share shall not be less than zero.

(¢) DEFINITIONS.—For purposes of this section:
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(1) HospiTAL.—The term “hospital” means a subsection
(d) hospital as defined in section 1886(d) of the Social Security
Act (42 U.S.C. 1395ww(d)) .

(2) MEDICAL STAFF.—An individual furnishing a physician’s
service is considered to be on the medical staff of a hospital—

(A) if (in accordance with requirements for hospitals
established by the Joint Commission on Accreditation of

Health Organizations)—

(i) the individual is subject to bylaws, rules, and
regulations established by the hospital to provide a
framework for the self-governance of medical staff
activities,

(ii) subject to the bylaws, rules, and regulations,
the individual has clinical privileges granted by the
hospital’s governing body, an

(iii) under the clinical privileges, the individual
may provide physicians’ services independently within
the scope of the individual’s clinical privileges, or
(B) if the physician provides at least one service to

an individual entitled to benefits under this title in that

hospital.

(3) PHYSICIANS’ SERVICES.—The term “physicians’ services”
means the services described in section 1848(j)(3) of the Social
Security Act (42 U.S.C. 1395w—4(3)(3)).

(4) RURAL AREA; URBAN AREA.—The terms “rural area”
and “urban area” have the meaning given those terms under
section 1886(d)(2)(D) of such Act (42 U.S.C. 1395ww(d)(2)(D)).

(5) SECRETARY.—The term “Secretary” means the Secretary
of Health and Human Services.

(6) TEACHING HOSPITAL.—The term “teaching hospital”
means a hospital which has a teaching program approved as

ified in section 1861(b)(6) of the Social Security Act (42

.S.C. 1395x(b)(6)).

SEC. 4507. USE OF PRIVATE CONTRACTS BY MEDICARE BENE-
FICIARIES.

(a) ITEMS OR SERVICES PROVIDED THROUGH PRIVATE CON-
TRACTS.—
(1) IN GENERAL.—Section 1802 (42 U.S.C. 1395a) is amend-
ed by adding at the end the following new subsection:
“(b) USE OF ATE CONTRACTS BY DICARE BENEFICIARIES.—
“(1) IN GENERAL.—Subject to the provisions of this sub-
section, nothing in this htle shall prohibit a physician or practi-
tioner from entering into a pnvate contract with a medicare
beneficiary for any item or service—
“(A) for which no claim for payment is to be submitted
under this title, and
“(B) for which the physician or practitioner receives—
“(i) no reimbursement under this title directly or
on a capitated basis, and
“(i1) receives no amount for such item or service
from an organization which receives reimbursement
for such item or service under this title directly or
on a capitated basis.
“(2) BENEFICIARY PROTECTIONS.—
“(A) IN GENERAL.—Paragraph (1) shall not apply to
any contract unless—
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“(i) the contract is in writing and is signed by
the medicare beneficiary before any item or service
is provided pursuant to the contract;

“(ii) the contract contains the items described in
subparagraph (B); and

“(iii) the contract is not entered into at a time
when the medicare beneficiary is facing an emergency
or urgent health care situation.

“(B) ITEMS REQUIRED TO BE INCLUDED IN CONTRACT.—
Any contract to provide items and services to which para-
graph (1) applies shall clearly indicate to the medicare
beneficiary that by signing such contract the beneficiary—

“(i) agrees not to submit a claim (or to request
that the physician or practitioner submit a claim)
under this title for such items or services even if such
items or services are otherwise covered by this title;

“(ii) agrees to be responsible, whether through
insurance or otherwise, for payment of such items or
services and understands that no reimbursement will
be provided under this title for such items or services;

“(i11) acknowledges that no limits under this title
(including the limits under section 1848(g)) apply to
amounts that may be charged for such items or serv-
ices;

“(iv) acknowledges that Medigap plans under sec-
tion 1882 do not, and other supplemental insurance
plans may elect not to, make payments for such items
and services because payment is not made under this
title; and

“(v) acknowledges that the medicare beneficiary
has the riiht to have such items or services provided
by other physicians or practitioners for whom payment
would be made under this title.

Such contract shall also clearly indicate whether the physi-
cian or practitioner is excluded from participation under
the medicare program under section 1128,

“(3) PHYSICIAN OR PRACTITIONER REQUIREMENTS.—

“(A) IN GENERAL.—Paragraph (1) shall not apply to
any contract entered into by a physician or practitioner
unless an affidavit described in subparagraph (B) is in
effect during the period any item or service is to be provided
pursuant to the contract.

“(B) AFFIDAVIT.—An affidavit is described in this
subparagraph if—

“(i) the affidavit identifies the physician or practi-
tioner and is in writing and is signed by the physician
or practitioner;

“(ii) the affidavit provides that the physician or
ractitioner will not su%mit any claim under this title
or any item or service provided to any medicare bene-

ficiary (and will not receive any reimbursement or

amount described in paragraph (1)(B) for any such
item or service) during the 2-year period beginning
on the date the affidavit is signed; and

“(ii1) a copy of the affidavit is filed with the Sec-
retary no later than 10 days after the first contract
to which such affidavit applies is entered into.
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“(C) ENFORCEMENT.—If a physician or practitioner
signing an affidavit under subparagraph (B) knowingly
and willfully submits a claim under this title for any item
or service provided during the 2-year period described in
subparagraph (B)(ii) (or receives any reimbursement or
amount described in paragraph (1)(B) for any such item
or service) with respect to such affidavit—

“({) this subsection shall not apply with respect
to any items and services provided by the physician
or practitioner pursuant to any contract on and after
the date of such submission and before the end of
such period; and

“(ii) no payment shall be made under this title
for any item or service furnished by the physician
or practitioner during the period described in clause
(i) (and no reimbursement or payment of any amount
described in paragraph (1)(B) shall be made for any
such item or service).

“(4) LIMITATION ON ACTUAL CHARGE AND CLAIM SUBMISSION
REQUIREMENT NOT APPLICABLE.—Section 1848(g) shall not apply
with respect to any item or service provided to a medicare
beneficiary under a contract described in paragraph (1).

“(5) DEFINITIONS.—In this subsection:

“(A) MEDICARE BENEFICIARY.—The term ‘medicare
beneficiary’ means an individual who is entitled to benefits
under part A or enrolled under part B.

“(B) PrYSICIAN.—The term ‘physician’ has the meaning
given such term by section 1861(r)(1).

“(C) PRACTITIONER.—The term ‘practitioner’ has the
meaning given such term by section 1842(b)(18)(C).”

(2) CONFORMING AMENDMENTS.—

(A) Section 1802 (42 U.S.C. 1395a) is amended by
striking “Any” and inserting “(a) Basic FREEDOM OF
CHOICE.—Any”.

(B) Section 1862(a) (42 U.S.C. 1395y(a)), as amended
by sections 4319(b) and 4432, is amended by striking “or”
at the end of paragraph (17), by striking the period at
the end of paragraph (18) and inserting “ or”, and by
adding after paragraph (18) the following new paragraph:
“(19) which are for items or services which are furnished

pursuant to a private contract described in section 1802(b).”.
(b) REPORT.—Not later than October 1, 2001, the Secretary 42 USC 1395a
of Health and Human Services shall submit a report to Congress note.
on the effect on the program under this title of private contracts
entered into under the amendment made by subsection (a). Such
report shall include—

(1) analyses regarding—

(A) the fiscal impact of such contracts on total Federal
expenditures under title XVIII of the Social Security Act
and on out-of-pocket expenditures by medicare beneficiaries
for health services under such title; and

(B) the quality of the health services provided under
such contracts; and
(2) recommendations as to whether medicare beneficiaries

should continue to be able to enter private contracts under
section 1802(b) of such Act (as added by subsection (a)) and
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if so, what legislative changes, if any should be made to improve
such contracts.
42 USC 1395a (c) EFFECTIVE DATE.—The amendment made by subsection (a)
note. shall apply with respect to contracts entered into on and after
January 1, 1998.

Subchapter B—Other Health Care Professionals

SEC. 4511. INCREASED MEDICARE REIMBURSEMENT FOR NURSE
PRACTITIONERS AND CLINICAL NURSE SPECIALISTS.

(a) REMOVAL OF RESTRICTIONS ON SETTINGS.—

(1) IN GENERAL.—Clause (ii) of section 1861(s)(2)(K) (42
U.S.C. 1395x(s)(2)(K)) is amended to read as follows:

“(ii) services which would be physicians’ services if fur-
nished by a physician (as defined in subsection (r)(1)) and
which are performed by a nurse practitioner or clinical nurse
specialist (as defined in subsection (aa)(5)) working in collabora-
tion (as defined in subsection (aa)(6)) with a physician (as
defined in subsection (r)(1)) which the nurse practitioner or
clinical nurse specialist is legally authorized to perform by
the State in which the services are performed, and such services
and supplies furnished as an incident to such services as would
be covered under subparagraph (A) if furnished incident to
a physician’s professional service, but only if no facility or
other provider charges or is pald any amounts with respect
to the ishing of such services;”

(2) CONFORMING AMENDMENTS.—(A) Section 1861(s)(2)(K)
(42 U.S.C. 1395x(s)(2)(K)) is further amended—

(i) in clause (i), by inserting “and such services and
supplies furnished as incident to such services as would
be covered under subparagraph (A) if furnished incident
to a physician’s professional service; and” after “are per-
formed,”; and

(ii) by striking clauses (iii) and (iv).

(B) Section 1861(b)(4) (42 U.S.C. 1395x(b)(4)) is amended
by striking “clauses (i) or (iii) of subsection (s)}(2)(K)” and insert-
ing “subsection (s)(2)(K)".

(C) Section 1862(a)(14) (42 U.S.C. 1395y(a)(14)) is amended
by striking “section 1861(s)}2)(K)(i) or 1861(s)(2)(K)(iii)” and
inserting “section 1861(s)(2)(K)".

(D) Section 1866(a)(1)H) (42 U.S.C. 1395cc(a)(1)(H)) is
amended by striking “section  1861(s)(2)(K)(i) or
1861(s)(2)(K)(iii)” and inserting “section 1861(s)(2)(K)”.

(E) Section 1888(e)(2)(A)ii) (42 U.S.C. 1395yy(e)(2)AXii)),
as added by section 4432(a) (relating to prospective payment
system for rehabilitation hospitals), is amended by striking
“through (iii)” and inserting “and (ii)”.

(b) INCREASED PAYMENT.—

(1) FEE SCHEDULE AMOUNT.—Subparagraph (O) of section
1833(a)(1) (42 U.S.C. 1395l(a)(1)) is amended to read as follows:
“(0) with respect to services described in section
1861(s)(2)(K)(ii) (relating to nurse practitioner or clinical nurse
specialist services), the amounts paid shall be equal to 80
percent of (i) the lesser of the actual charge or 85 percent
of the fee schedule amount provided under section 1848, or
(ii) in the case of services as an assistant at surgery, 'the
lesser of the actual charge or 85 percent of the amount that
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would otherwise be recognized if performed by a physician
who is serving as an assistant at surgery; an

(2) CONFORMING AMENDMENTS.—Section 1833(r) (42 US.C.
13951(r)) is amended—

(A) in paragraph (1), by striking “section
1861(s)(2)(K)(iii) (relating to nurse practitioner or clinical
nurse spec:allst services provided in a rural area)” and
inserting “section 1861(s)(2)(K)(ii) (relating to nurse practi-
tioner or clinical nurse specialist services)”;

(B) by striking paragraph (2);

(C) in paragraph (3), by striking “section
18((511(5)(2)(K}(iii)" and inserting “section 1861(s)(2)(K)(ii)”;
an

(D) by redesignating paragraph (3) as paragraph (2).

(c) DIRECT PAYMENT FOR NURSE PRACTITIONERS AND CLINICAL
NURSE SPECIALISTS.—Section 1832{a){2}(B)(w) (42 US.C
1395k(a)(2)(B)iv)) is amended by striking “provided in a rural area
(as defined in section 1886{d)(2)(D))” a.nd inserting “but only if
no facility or other provider charges or is paid any amounts with
respect to the furnishing of such services”.

(d) DEFINITION OF CLINICAL NURSE SPECIALIST CLARIFIED.—
Section 1861(aa)(5) (42 U.S.C. 13956x(aa)(5)) is amended—

(1) by inserting “(A)” after “(5)”;

(2) by striking “The term ‘physician assistant’” and all
that follows through “who performs” and inserting “The term
‘physician assistant’ and the term ‘nurse practitioner’ mean,
for purposes of this title, a physician assistant or nurse practi-
tioner who performs”; and

(3) by adding at the end the following new subparagraph:
“B) The term ‘clinical nurse specialist’ means, for purposes

of this title, an individual who—

“(i) is a registered nurse and is licensed to practice nursing
in the State in which the clinical nurse specialist services
are performed; and

“(ii) holds a master’s degree in a defined clinical area
of nursing from an accredited educational institution.”.

(e) EFFECTIVE DATE.—The amendments made by this section 42 USC 1395k
shall apply with respect to services furnished and supplies provided note.
on and after January 1, 1998.

SEC. 4512. INCREASED MEDICARE REIMBURSEMENT FOR PHYSICIAN
ASSISTANTS.

(a) REMOvVAL OF RESTRICTION ON SETTINGS.—Section
1861(s)(2)(K)(i) (42 U.S.C. 1395x(s)(2)(K)(1)), as amended by section
4511, is amended—

(1) by striking “(I) in a hospital” and all that follows
through “shortage area,”, and

(2) by adding at the end the following: “but only if no
facility or other provider charges or is paid any amounts with
respect to the furnishing of such services,”.

(b) INCREASED PAYMENT.—

(1) FEE SCHEDULE AMOUNT.—Section 1833(a)(1X0O) (42

U.S.C. 13951(a)(1X0)), as amended by section 4511, is further

amended—

(A) by striking “section 1861(s)(2)(K)(ii)” and inserting
“1861(s)(2)(K)”, and
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42 USC 1395/
note.

42 USC 1395x
note.

42 USC 1395x
note,

42 USC 1395
note.

(B) by stnkmg ‘nurse practitioner or clinical nurse
specialist services” and inserting “services furnished by
physician assistants, nurse practitioners, or clinic nurse
specialists”.

(2) CONFORMING AMENDMENT.—Paragraph (12) of section

1842(b) (42 U.S.C. 1395u(b)) is repealed.

(c) REMOVAL OF RESTRICTION ON EMPLOYMENT RELATIONSHIP.—
Section 1842(b)(6) (42 U.S.C. 1395u(b)(6)), as amended by section
4205, is amended by adding at the end the following new sentence:
“For purﬁoses of subparagraph (C) of the first sentence of this
paragraph, an employment relationship may include any independ-
ent contractor arrangement, and employer status shaﬁ eter-
mined in accordance with the law of the State in which the services
described in such clause are performed.”.

(d) EFFECTIVE DATE.—The amendments made by this section
shall apply with respect to services furnished and supplies provided
on and after January 1, 1998.

SEC. 4513, NO X-RAY REQUIRED FOR CHIROPRACTIC SERVICES.

(a) IN GENERAL.—Section 1861(r)(5) (42 U.S.C. 1395x(r)(5)) is
amended by striking “demonstrated by X-ray to exist”.

(b) EFFECTIVE DATE.—The amendment made by subsection (a)
applies to services furnished on or after January 1, 2000.

(¢) UTILIZATION GUIDELINES.—The Secretary of Health and
Human Services shall develop and implement utilization guidelines
relating to the coverage of chiropractic services under part B of
title XVIII of the Social Security Act in cases in which a subluxation
has not been demonstrated by X-ray to exist.

CHAPTER 2—PAYMENT FOR HOSPITAL OUTPATIENT
DEPARTMENT SERVICES

SEC. 4521. ELIMINATION OF FORMULA-DRIVEN OVERPAYMENTS (FDO)
FOR CERTAIN OUTPATIENT HOSPITAL SERVICES.

(a) ELIMINATION OF FDO FOR AMBULATORY SURGICAL CENTER
PROCEDURES.—Section 1833()(3XB)G)IT) (42 U.s.C.
139513 3)(B}(1)(II)) is amended—

(1) by striking “of 80 percent”; and

(2) by striking the period at the end and inserting the
following: ¢, less the amount a provider may charge as described
in clause (ii) of section 1866(a)(2)(A).”.

(b) ELIMINATION OF FDO FOR RADIOLOGY SERVICES AND DIAG-
NOSTIC PROCEDURES.—Section  1833(n)}1)B)i) (42 US.C.
13951(n)(1)(B)(1)) is amended—

(1) by striking “of 80 percent”, and
(2) by inserting before the period at the end the following:
less the amount a provider may charge as described in
ciause (ii) of section 1866(a)(2)(A)”.

(¢) EFFECTIVE DATE.—The amendments made by this section
shall apply to services furnished during portions of cost reporting
periods occurring on or after October 1, 1997,

SEC. 4522, EXTENSION OF REDUCTIONS IN PAYMENTS FOR COSTS OF
HOSPITAL OUTPATIENT SERVICES.

(a) REDUCTION IN PAYMENTS FOR CAPITAL-RELATED COSTS.—
Section 1861(v)(1)(S)(iiXI) (42 U.S.C. 1395x(v)(1)(S)iiXI)) is amend-
ed by striking “through 1998” and inserting “through 1999 and
during fiscal year 2000 before January 1, 2000”.
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(b) REDUCTION IN PAYMENTS FOR OTHER CoSTS.—Section
1861(v)(1)(S)Ei)II) (42 U.S.C. 13956x(v)(1)(S)(ii)(II)) is amended by
striking “through 1998” and inserting “through 1999 and during
fiscal year 2000 before January 1, 2000”.

SEC. 4523. PROSPECTIVE PAYMENT SYSTEM FOR HOSPITAL OUT-
PATIENT DEPARTMENT SERVICES.

(a) IN GENERAL.—Section 1833 (42 U.S.C. 1395]) is amended
by addin %Rat the end the following:
“(t) OSPECTIVE PAYMENT SYSTEM FOR HOSPITAL OUTPATIENT
DEPARTMENT SERVICES.—
“(1) AMOUNT OF PAYMENT.—

“(A) INn GENERAL.—With respect to covered OPD serv-
ices (as defined in subparagraph (B)) furnished during a
year beginning with 1999, the amount of payment under
this part shall be determined under a prospective payment
{stem established by the Secretary in accordance with

is subsection.

“(B) DEFINITION OF COVERED OPD SERVICES.—For pur-
poses of this subsection, the term ‘covered OPD services'—

“(i) means hospital outpatient services designated
by the Secretary;

“(i1) subject to clause (iii), includes inpatient hos-
pital services designated by the Secretary that are
covered under this part and furnished to a hospital
inpatient who (I) is entitled to benefits under part
A but has exhausted benefits for inpatient hospital
services during a spell of illness, or (II) is not so
entitled; but

“(iii) does not include any therapy services
described in subsection (a)(8) or ambulance services,
for which payment is made under a fee schedule
described in section 1834(k) or section 1834(1).

“(2) SYSTEM REQUIREMENTS.—Under the payment system—

“(A) the Secretary shall develop a classification system
for covered OPD services;

“(B) the Secretary may establish groups of covered
OPD services, within the classification system described
in subparagraph (A), so that services classified within each
group are comparable clinically and with respect to the
use of resources;

“(C) the Secretary shall, using data on claims from
1996 and using data from the most recent available cost
reports, establish relative payment weights for covered

FD services (and any groups of such services described
in aubc{)aragraph (B)) based on median hospital costs and
shall determine projections of the frequency of utilization
of each such semce (or group of services) in 1999;

“(D) the Secretary shall determine a wage adjustment
factor to adjust the portion of payment and coinsurance
attributable to labor-related costs for relative differences
in labor and labor-related costs across geographic regions
in a budget neutral manner;

“(E) the Secretary shall establish other adjustments,
in a budget neutral manner, as determined to be necessary
to ensure equitable payments, such as outlier adjustments
or adjustments for certain classes of hospitals; and



111 STAT. 446

PUBLIC LAW 105-33—AUG. 5, 1997

“(F) the Secretary shall develop a method for control-
ling unnecessary increases in the volume of covered OPD
services.

“(3) CALCULATION OF BASE AMOUNTS.—

“(A) AGGREGATE AMOUNTS THAT WOULD BE PAYABLE
IF DEDUCTIBLES WERE DISREGARDED.—The Secretary shall
estimate the sum of—

“(i) the total amounts that would be payable from
the Trust Fund under this part for covered OPD serv-
ices in 1999, determined without regard to this sub-
section, as though the deductible under section 1833(b)
did not apply, and

“(ii) the total amounts of copayments estimated
to be paid under this subsection by beneficiaries to
hospitals for covered OPD services in 1999, as though
the deductible under section 1833(b) did not apply.
“(B) UNADJUSTED COPAYMENT AMOUNT.—

“(i) IN GENERAL.—For purposes of this subsection,
subject to clause (ii), the ‘unadjusted copayment
amount’ applicable to a covered OPD service (or group
of such services) is 20 percent of the national median
of the charges for the service (or services within the
group) furnished during 1996, updated to 1999 using
the_S(;acretary‘s estimate of charge growth during the
period.

“(ii) ADJUSTED TO BE 20 PERCENT WHEN FULLY
PHASED IN.—If the pre-deductible payment percentage
for a covered OPD service (or group of such services)
furnished in a year would be equal to or exceed 80
percent, then the unadjusted copayment amount shall
be 20 percent of amount determined under subpara-
graph (D).

“(iii) RULES FOR NEW SERVICES.—The Secretary
shall establish rules for establishment of an unadjusted
copayment amount for a covered OPD service not fur-
nished during 1996, based upon its classification within
a group of such services.

“(C) CALCULATION OF CONVERSION FACTORS.—

“(i) FOR 1999.—

“(I) IN GENERAL.—The Secretary shall estab-
lish a 1999 conversion factor for determining the
medicare OPD fee schedule amounts for each cov-
ered OPD service (or group of such services) fur-
nished in 1999. Such conversion factor shall be
established on the basis of the weights and fre-
quencies described in paragraph (2)(C) and in such
a manner that the sum for all services and groups
of the products (described in subclause (II) for
each such service or group) equals the total pro-
jected amount described in subparagraph (A).

“(II) ProDUCT DESCRIBED.—The Secretary
shall determine for each service or group the prod-
uct of the medicare OPD fee schedule amounts
(taking into account appropriate adjustments
described in paragraphs (2)(D) and (2)(E)) and the
estimated frequencies for such service or group.
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“(ii) SUBSEQUENT YEARS.—Subject to paragraph
(8)(B), the Secretary shall establish a conversion factor
for covered OPD services furnished in subsequent years
in an amount equal to the conversion factor established
under this subparagraph and applicable to such serv-
ices furnished in the previous year increased by the
OPD fee schedule increase factor specified under clause
(iii) for the year involved.

“(iii) OPD FEE SCHEDULE INCREASE FACTOR.—For
purposes of this subparagraph, the ‘OPD fee schedule
increase factor’ for services furnished in a year is equal
to the market basket percentage increase applicable
under section 1886(b)(3)(B)(iii) to hospital discharges
occurring during the fiscal year ending in such year,
reduced by 1 percentage point for such factor for serv-
ices furnished in each of 2000, 2001, and 2002. In
applying the previous sentence for years beginning
with 2000, the Secretary may substitute for the market
basket percentage increase an annual percentage
increase that is computed and applied with respect
to covered OPD services furnished in a year in the
same manner as the market basket percentage increase
is determined and applied to inpatient hospital services
for discharges occurring in a fiscal year.

“(D) CALCULATION OF MEDICARE OPD FEE SCHEDULE
AMOUNTS.—The Secretary shall compute a medicare OPD
fee schedule amount for each covered OPD service (or group
of such services) furnished in a year, in an amount equal
to the product of—

“(i) the conversion factor computed under subpara-
graph (C) for the year, and

“(ii) the relative payment weight (determined
under paragraph (2)(C)) for the service or group.

“(E) PRE-DEDUCTIBLE PAYMENT PERCENTAGE.—The pre-
deductible payment percentage for a covered OPD service
(or group of such services) furnished in a year is equal
to the ratio of—

“(i) the medicare OPD fee schedule amount estab-
lished under subparagraph (D) for the year, minus
the unadjusted copayment amount determined under
subparagraph (B) for the service or group, to

“(ii) the medicare OPD fee schedule amount deter-
mined under subparagraph (D) for the year for such
service or group.

“(4) MEDICARE PAYMENT AMOUNT.—The amount of payment
made from the Trust Fund under this part for a covered OPD
service (and such services classified within a group) furnished
in a year is determined as follows:

“(A) FEE SCHEDULE ADJUSTMENTS.—The medicare OPD
fee schedule amount (computed under paragraph (3)(D))
for the service or group and year is adjusted for relative
differences in the cost of labor and other factors determined
by the Secretary, as computed under paragraphs (2)(D)
and (2XE).

“(B) SUBTRACT APPLICABLE DEDUCTIBLE.—Reduce the
adjusted amount determined under subparagraph (A) by
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the amount of the deductible under section 1833(b), to

the extent applicable.

“(C) APPLY PAYMENT PROPORTION TO REMAINDER.—The
amount of payment is the amount so determined under
subparagraph (B) multiplied by the pre-deductible payment
percentage (as determined under paragraph (3)(E)) for the
service or group and year involved.

“(5) COPAYMENT AMOUNT.—

“(A) IN GENERAL.—Except as provided in subparagraph
(B), the copayment amount under this subsection is the
amount by which the amount described in paragraph (4)(B)
exceeds the amount of payment determined under para-
graph (4)(C).

““‘B) ELECTION TO OFFER REDUCED COPAYMENT
AMOUNT.—The Secretary shall establish a procedure under
which a hospital, before the beginning of a year (beginning
with 1999), may elect to reduce the copayment amount
otherwise established under subparagraph (A) for some
or all covered OPD services to an amount that is not
less than 20 percent of the medicare OPD fee schedule
amount (computed under paragraph (3)(D)) for the service
involved. Under such procedures, such reduced copayment
amount may not be further reduced or mcreaser? during
the year involved and the hospital may disseminate
information on the reduction of copayment amount effected
under this subparagraph.

“(C) NO IMPACT ON DEDUCTIBLES.—Nothing in this
paragraph shall be construed as affecting a hospital’s
authority to waive the charging of a deductible under sec-
tion 1833(b).

“(6) PERIODIC REVIEW AND ADJUSTMENTS COMPONENTS OF
PROSPECTIVE PAYMENT SYSTEM.—

“(A) PERIODIC REVIEW.—The Secretary may periodically
review and revise the groups, the relative payment weights,
and the wage and other adjustments described in para-
graph (2) to take into account changes in medical practice,
changes in technology, the addition of new services, new
cost data, and other relevant information and factors.

“(B) BUDGET NEUTRALITY ADJUSTMENT.—If the Sec-
retary makes adjustments under subparagraph (A), then
the adjustments for a year may not cause the estimated
amount of expenditures under this part for the year to
increase or decrease from the estimated amount of expendi-
tures under this part that would have been made if the
adjustments had not been made.

“(C) UrpATE FACTOR.—If the Secretary determines
under methodologies described in paragraph (2)F) that
the volume of services paid for under this subsection
increased beyond amounts established through those meth-
odologies, the Secretary may appropnate%y adjust the
update to the conversion factor otherwise applicable in
a subsequent year.

“(7) SPECIAL RULE FOR AMBULANCE SERVICES.—The Sec-
retary shall pay for hospital outpatient services that are ambu-
lance services on the basis described in the matter in subsection
(a)(1) preceding subparagraph (A), or, if applicable, the fee
schedule established under section 1834(1).
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“(8) SPECIAL RULES FOR CERTAIN HOSPITALS.—In the case
of hospitals described in section 1886(d)(1)(B)v)—

“(A) the system under this subsection shall not apply
to covered OPD services furnished before January 1, 2000;
and

“(B) the Secretary may establish a separate conversion
factor for such services in a manner that specifically takes
into account the unique costs incurred by such hospitals
by virtue of their patient population and service intensity.
“(9) LIMITATION ON REVIEW.—There shall be no administra-

tive or judicial review under section 1869, 1878, or otherwise
of—

“(A) the development of the classification system under
paragraph (2), including the establishment of groups and
relative payment weights for covered OPD services, of wage
adjustment factors, other adjustments, and methods
described in paragraph (2)(F);

“(B) the calculation of base amounts under paragraph
(3);

d“(C) periodic adjustments made under paragraph (6);
an
“(D) the establishment of a separate conversion factor
under paragraph (8)(B).”.

(b) COINSURANCE.—Section 1866(a)(2)(A)ii) (42 U.S.C.
1395cc(a)(2)(A)({1)) is amended by adding at the end the following;
“In the case of items and services for which payment is made
under part B under the prospective payment system established
under section 1833(t), clause (ii) of the first sentence shall be
applied by substituting for 20 percent of the reasonable charge,
the applicable copayment amount established under section
1833(t)(5).”.

(¢) TREATMENT OF REDUCTION IN COPAYMENT AMOUNT.—Section
1128A(i)(6) (42 U.S.C. 1320a-7a(i)(6)) is amended—

(1) by striking “or” at the end of subparagraph (B),
(2) by striking the period at the end of subparagraph (C)
and inserting “; or”, and
(3) by adding at the end the following new subparagraph:
“(D) a reduction in the copayment amount for covered
OPD services under section 1833(t)(5)(B).”.

(d) CONFORMING AMENDMENTS.—

(1) APPROVED ASC PROCEDURES PERFORMED IN HOSPITAL

OUTPATIENT DEPARTMENTS.—

(A)i) Section 1833(i)(3)(A) (42 U.S.C. 13951(1)(3)(A)) is
amended—
(I) by inserting “before January 1, 1999, after
“furnished”, and
(I1) by striking “in a cost reporting period”.
(ii) The amendment made by clause (i) shall apply Applicability.
to services furnished on or after January 1, 1999. 42 USC 13951
(B) Section 1833(a)(4) (42 U.S.C. 1395l(a)(4)) is amend- "€
ed by inserting “or subsection (t)” before the semicolon.
(2) RADIOLOGY AND OTHER DIAGNOSTIC PROCEDURES.—
(A) Section 1833(n)(1)(A) (42 U.S.C. 13951(n)(1)A)) is
amended by inserting “and before January 1, 1999,” after
“October 1, 1988,” and after “October 1, 1989,”.
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(B) Section 1833(a)(2)(E) (42 U.S.C. 13951(a)(2)(E)) is
amended by inserting “or, for services or procedures per-
formed on or after January 1, 1999, subsection (t)” before
the semicolon.

(3) OTHER HOSPITAL OUTPATIENT SERVICES.—Section
1833(a)(2)(B) (42 U.S.C. 13951(a)(2)(B)) is amended—

(A) in clause (i), by inserting “furnished before January
1, 1999, after “(i)”,

(B) in clause (ii), by inserting “before January 1, 1999,”
after “furnished”,

(C) by redesignating clause (iii) as clause (iv), and

(D) by inserting after clause (ii), the following new
clause:

“(iii) if such services are furnished on or after

January 1, 1999, the amount determined under sub-

section (t), or”.

CHAPTER 3—AMBULANCE SERVICES

SEC. 4531. PAYMENTS FOR AMBULANCE SERVICES.

(a) INTERIM REDUCTIONS.—

(1) PAYMENTS DETERMINED ON REASONABLE COST BASIS.—
Section 1861(v)(1) (42 U.S.C. 1395x(v)(1)), as amended by sec-
tion 4451, is amended by adding at the end the following
new subparagraph:

“(U) In determining the reasonable cost of ambulance
services (as described in subsection (s)7)) provided during
fiscal year 1998, during fiscal year 1999, and during so
much of fiscal year 2000 as precedes January 1, 2000,
the Secretary shall not recognize the costs per trip in
excess of costs recognized as reasonable for ambulance
services provided on a per trip basis during the previous
fiscal year (after application of this subparagraph),
increased by the percentage increase in the consumer price
index for all urban consumers (U.S. city average) as esti-
mated by the Secretary for the 12-month period ending
with the midpoint of the fiscal year involved reduced by
1.0 percentage point. For ambulance services provided after
June 30, 1998, the Secretary may provide that claims for
such services must include a code (or codes) under a uni-
form coding system specified by the Secretary that identi-
fies the services furnished.”.

(2) PAYMENTS DETERMINED ON REASONABLE CHARGE
BASIS.—Section 1842(b) (42 U.S.C. 1395u(b)) is amended by
adding at the end the following new paragraph:

“(19) For purposes of section 1833(a)(1), the reasonable charge

for ambulance services (as described in section 1861(s)(7)) provided
during calendar year 1998 and calendar year 1999 may not exceed
the reasonable charge for such services provided during the previous
calendar year (after application of this paragraph), increased by
the percentage increase in the consumer price index for all urban
consumers (U.S. city average) as estimated by the Secretary for
the 12-month period ending with the midpoint of the year involved
reduced by 1.0 percentage point.”.

(b) ESTABLISHMENT OF PROSPECTIVE FEE SCHEDULE.—
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(1) PAYMENT IN ACCORDANCE WITH FEE SCHEDULE.—Section
1833(a)(1) (42 U.S.C. 1395l(a)(1)), as amended by section
4315(b), is amended—

(A) by striking “and (Q)” and inserting “(Q)”; and

(B) by striking the semicolon at the end and inserting
the following: “, and (R) with respect to ambulance service,
the amounts paid shall be 80 percent of the lesser of
the actual ch for the services or the amount determined
b)Br :;1 4{?)6 schedule established by the Secretary under section

1 4t

(2) ESTABLISHMENT OF SCHEDULE.—Section 1834 (42 U.S.C.
1395m), as amended by section 4541, is amended by adding
at the end the following new subsection:

“(1) ESTABLISHMENT OF FEE SCHEDULE FOR AMBULANCE SERV-
ICES.—

“(1) IN GENERAL.—The Secretary shall establish a fee sched-

ule for payment for ambulance services whether provided

irectly by a supplier or provider or under arrangement with
a provider under this part through a negotiated rulemaking
process described in title 5, United States Code, and in accord-
ance with the requirements of this subsection.

“(2) CONSIDERATIONS.—In establishing such fee schedule,
the Secretary shall—

“(A) establish mechanisms to control increases in
expenditures for ambulance services under this part;

“(B) establish definitions for ambulance services which
link Paymenta to the type of services provided;

(C) consider appropriate regional and operational dif-
ferences;

“D) consider adjustments to payment rates to account
for inflation and other relevant factors; and

“(E) phase in the application of the ent rates
under the fee schedule in an efficient and fair manner.

“(3) SavINGs.—In establishing such fee schedule, the Sec-
retary shall—

“(A) ensure that the aggregate amount of payments

made for ambulance services under this part during 2000

does not exceed the aggregate amount of payments which

would have been made for such services under this part
during such year if the amendments made by section

4531(a) of the Balanced Budget Act of 1997 continued

in effect, except that in making such determination the

Secretary shall assume an update in such payments for

2002 equal to percentage increase in the consumer price

index for all urban consumers (U.S. city average) for the

12-month period ending with June of the previous year
reduced in the case of 2001 and 2002 by 1.0 percentage
points; and

“(B) set the payment amounts provided under the fee
schedule for services furnished in 2001 and each subse-
quent year at amounts equal to the payment amounts
under the fee schedule for services furnished during the
previous year, increased by the percentage increase in the
consumer price index for all urban consumers (U.S. city
average) for the 12-month period ending with June of the
previous year reduced in the case of 2001 and 2002 by

1.0 percentage points.
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“(4) CONSULTATION.—In establishing the fee schedule for
ambulance services under this subsection, the Secretary shall
consult with wvarious national organizations representing
individuals and entities who furnish and regulate ambulance
services and share with such organizations relevant data in
establishing such schedule.

“(5) LIMITATION ON REVIEW.—There shall be no administra-
tive or judicial review under section 1869 or otherwise of the
amounts established under the fee schedule for ambulance serv-
ices under this subsection, including matters described in para-
graph (2).

“(6) RESTRAINT ON BILLING.—The provisions of subpara-
Fraphs (A) and (B) of section 1842(b)(18) shall apply to ambu-
ance services for which payment is made under this subsection
in the same manner as they apply to services provided by
a practitioner described in section 1842(b)(18)C).

“(7) CoDING sYSTEM.—The Secretary may require the claim
for any services for which the amount of payment is determined
under this subsection to include a code (or codes) under a
uniform coding system specified by the Secretary that identifies
the services furnished.”.

(3) EFFECTIVE DATE.—The amendments made by this sub-
ieczt(i)?)](l] shall apply to services furnished on or after January
(c) AUTHORIZING PAYMENT FOR PARAMEDIC INTERCEPT SERVICE

note. PROVIDERS IN RURAL COMMUNITIES.—In promulgating regulations
to carry out section 1861(s)(7) of the Social Security Act (42 U.S.C.
1395x(s)(7)) with respect to the coverage of ambulance service,
the Secretary of Health and Human Services may include coverage
of advanced life support services (in this subsection referred to
as “ALS intercept services”) provided by a paramedic intercept
service provider in a rural area if the following conditions are
met:

(1) The ALS intercept services are provided under a con-
tract with one or more volunteer ambulance services and are
medically necessary based on the health condition of the
individual being transported.

(2) The volunteer ambulance service involved—

(A) is certified as qualified to provide ambulance serv-
ice for purposes of such section,

(B) provides only basic life support services at the
time of the intercept, and

(C) is prohibited by State law from billing for any
services.

(3) The entity supplying the ALS intercept services—

(A) is certified as qualified to provide such services
under the medicare program under title XVIII of the Social
Security Act, and

(B) bills all recipients who receive ALS intercept serv-
ices from the entity, regardless of whether or not such
recipients are medicare beneficiaries.
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SEC. 4532. DEMONSTRATION OF COVERAGE OF AMBULANCE SERVICES 42 USC 1395m
UNDER MEDICARE THROUGH CONTRACTS WITH UNITS note.
OF LOCAL GOVERNMENT.

(a) DEMONSTRATION PROJECT CONTRACTS WITH LOCAL GOVERN-
MENTS.—The Secretary of Health and Human Services shall estab-
lish up to 3 demonstration projects under which, at the request
of a unit of local government, the Secretary enters into a contract
with the unit of local government under which—

(1) the unit of local government furnishes (or arranges
for the furnishing of) ambulance services for which payment
may be made under part B of title XVIII of the Social Security
Act for individuals residing in the unit of local government
who are enrolled under such part, except that the unit of
local government may not enter into the contract unless the
contract covers at least 80 percent of the individuals residin
in the unit of local government who are enrolled under suc
part but not in a Medicare+Choice plan;

(2) any individual or entity furnishing ambulance services
under the contract meets the requirements otherwise applicable
to individuals and entities furnishing such services under such
part; and

(3) for each month during which the contract is in effect,
the Secretary makes a capitated payment to the unit of local
government in accordance with subsection (b).

Theh projects may extend over a period of not to exceed 3 years
each.

(b) AMOUNT OF PAYMENT.—

(1) IN GENERAL.—The amount of the monthly payment
made for months occurring during a calendar year to a unit
of local government under a demonstration profject contract
under subsection (a) shall be equal to the product of—

(A) the Secretary’s estimate of the number of individ-
uals covered under the contract for the month; and

(B) Va2 of the capitated payment rate for the year
established under paragraph (2{

(2) CAPITATED PAYMENT RATE DEFINED.—In this subsection,
the “capitated payment rate” applicable to a contract under
tkfx‘is subsection for a calendar year is equal to 95 percent
O —

(A) for the first calendar year for which the contract
is in effect, the average annual per capita payment made
under part B of title XVIII ofP:he gociar gl:urity Act
with res to ambulance services furnished to such
individuals during the 3 most recent calendar years for
wh;ch data on the amount of such payment is available;
an

(B) for a subsequent year, the amount provided under
this paragraph for the previous year increased by the
percentage increase in the consumer price index for all
urban consumers (U.S. city average) for the 12-month

riod ending with June of the previous year.

(c) ER TERMS OF CONTRACT.—The Secret and the unit
of local government may include in a contract under this section
such other terms as the parties consider appropriate, including—

(1) covering individuals residing in additional units of local
government (under arrangements entered into between such
units and the unit of local government involved);
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(2) permitting the unit of local government to transport
individuals to non-hospital providers if such providers are able
to furnish quality services at a lower cost than hospital provid-
ers; or

(3) implementing such other innovations as the unit of
local government may propose to improve the quality of ambu-
lance services and control the costs of such services.

(d) CONTRACT PAYMENTS IN LIEU OF OTHER BENEFITS.—Pay-

ments under a contract to a unit of local government under this
section shall be instead of the amounts which (in the absence
of the contract) would otherwise be payable under part B of title
XVIII of the Social Security Act for the services covered under
the contract which are furnished to individuals who reside in the
unit of local government.

(e) REPORT ON EFFECTS OF CAPITATED CONTRACTS.—

(1) StupYy.—The Secretary shall evaluate the demonstra-
tion projects conducted under this section. Such evaluation
shall include an analysis of the quality and cost-effectiveness
of ambulance services furnished under the projects.

(2) REPORT.—Not later than January 1, 2000, the Secretary
shall submit a report to Congress on the study conducted under
paragraph (1), and shall include in the report such rec-
ommendations as the Secretary considers appropriate, including
recommendations regarding modifications to the methodology
used to determine the amount of payments made under such
contracts and extending or expanding such projects.

CHAPTER 4—PROSPECTIVE PAYMENT FOR OUTPATIENT

REHABILITATION SERVICES

SEC. 4541. PROSPECTIVE PAYMENT FOR OUTPATIENT REHABILITA-

TION SERVICES.

(a) PAYMENT BASED ON FEE SCHEDULE.—
(1) SPECIAL PAYMENT RULES.—Section 1833(a) (42 U.S.C.
13951(a)) is amended—

(A) in paragraph (2) in the matter before subparagraph
(A), by inserting “(C),” before “(D)”;

B) in paragraph (3), by striking “subparagraphs (D)
and (E) of section 1832(a)(2)” and inserting “section
1832(a)(2)XD)”;

(C) in paragraph (6), by striking “and” at the end;

(D) in paragraph (7), by striking the period at the
end and inserting a semicolon; and

(E) by adding at the end the following new paragraphs:
“(8) in the case of—

“(A) outpatient physical therapy services (which
includes outpatient speech-language pathology services)
and outpatient occupational therapy services furnished—

“i) by a rehabilitation agency, public health
agency, clinic, comprehensive outpatient rehabilitation
facility, or skilled nursing facility,

“(ii) by a home health agency to an individual
who is not homebound, or

“(iii) by another entity under an arrangement with
an entity described in clause (i) or (ii); and
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“(B) outpatient physical therapy services (which
includes outpatient speech-language pathology services)
and outpatient occupational therapy services furnished—

“(i) by a hospital to an outpatient or to a hospital
inpatient who is entitled to benefits under part A but
has exhausted benefits for inpatient hospital services
during a spell of illness or is not so entitled to benefits
under part A, or

“(i1) by another entity under an arrangement with
a hoe;lipital desecribed in clause (i),

the amounts described in section 1834(k); and

“(9) in the case of services described in section 1832(a)(2)(E)
that are not described in paragraph (8), the amounts described
in section 1834(k).”.

(2) PAYMENT RATES.—Section 1834 (42 U.S.C. 1395m) is
amended by adding at the end the following new subsection:
“(k) PAYMENT FOR OUTPATIENT THERAPY SERVICES AND COM-

PREHENSIVE OUTPATIENT REHABILITATION SERVICES.—

“(1) IN GENERAL.—With respect to services described in
section 1833(a)(8) or 1833(a)(9) for which payment is deter-
mined under this subsection, the payment basis shall be—

“(A) for services furnished during 1998, the amount
determined under paragraph (2); or

“(B) for services furnished during a subsequent year,
80 percent of the lesser of—

“(i) the actual charge for the services, or
“(i1) the applicable fee schedule amount (as defined
in paragraph (3)) for the services.

“(2) PAYMENT IN 1998 BASED UPON ADJUSTED REASONABLE
c0sTS.—The amount under this paragraph for services is the
lesser of—

“(A) the charges imposed for the services, or

“(B) the adjusted reasonable costs (as defined in para-
graph (4)) for the services,

less 20 percent of the amount of the charges imposed for such
se