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(Original Signature of Member)

11510 CONGRESS
18T SESSION H. R.

To enact certain laws relating to wildlife as title 56, United States Code,
“Wildlife”.

IN THE HOUSE OF REPRESENTATIVES

, 2017
Mr. GOODLATTE (for himself and Mr. CONYERS) introduced the following bill;
which was referred to the Committee on the Judiciary

A BILL

To enact certain laws relating to wildlife as title 56, United
States Code, ““Wildlife .

1 Be it enacted by the Senate and House of Representatives of the United
2 States of America in Congress assembled,
3 SECTION 1. TABLE OF CONTENTS.
4 The table of contents for this Act is as follows:

Sec. 1. Table of contents.

Sec. 2. Purpose; restatement does not change meaning or effect of existing law.

Sec. 3. Enactment of title 56, United States Code.

See. 4. Amendment of title 18, United States Code.

Sec. 5. Conforming amendments to certain provisions of law.

Sec. 6. Transitional and savings provisions.

Sec. 7. Repeals.
5 SEC. 2. PURPOSE; RESTATEMENT DOES NOT CHANGE MEANING OR EF-
6 FECT OF EXISTING LAW.
7 (a) PURPOSE.—The purpose of this Act is to enact a restatement of cer-
8  tain existing law relating to wildlife as a positive law title of the United
9 States Code.
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(b) RESTATEMENT DOES NOT CHANGE MEANING OR EFFECT OF EXIST-
ING LAw.—
(1) IN GENERAL.—The restatement of existing law enacted by this
Act does not change the meaning or effect of the existing law. The re-
statement consolidates various provisions that were enacted separately
over a period of many years, reorganizing them, conforming style and
terminology, modernizing obsolete language, and correcting drafting er-
rors. These changes serve to remove ambiguities, contradictions, and
other imperfections, but they do not change the meaning or effect of
the existing law or impair the precedential value of earlier judicial deci-
sions or other interpretations.
(2) RULE OF CONSTRUCTION.—

(A) IN GENERAL.—Notwithstanding the plain meaning rule or
other rules of statutory construction, a change in wording made
in the restatement of existing law enacted by this Act serves to
clarify the existing law as indicated in paragraph (1), but not to

change the meaning or effect of the existing law.

(B) REVISION NOTES.—Subparagraph (A) applies whether or
not a change in wording is explained by a revision note appearing
in a congressional report accompanying this Act. If such a revision
note does appear, a court shall consider the revision note in inter-
preting the change.

SEC. 3. ENACTMENT OF TITLE 56, UNITED STATES CODE.

Title 56, United States Code, “Wildlife”, is enacted as follows:
TITLE 56—WILDLIFE

TABLE OF CONTENTS OF THE TITLE
Subtitle I—General Provisions

Division A—Definitions

Chap. See.
10T, DEfINIEIONS ©oviiiiiiiiiii et 101101
Division B—Administration
105. Department of the Interior 105101
107.  Department of Commerce 107101
Subtitle II—Conservation of Wildlife
Division A—Wildlife Generally
201. Endangered Species . 201101
203.  Protection of Fish or Wildlife and Wild Plant 203101
session, Transportation, or Sale.
205.  Wildlife ReSTOration ........ooceiiiriiiiiiiee et 205101
207.  Great Lakes Area Fish and Wildlife Conservation ........c.cccocenieviiiincnnenn. 207101
209.  Importation of Wild Mammals and Birds in Violation of Foreign Law .......... 209101
211.  Airborne Hunting 211101
213.  Continuing Studies and Investigations ..................... 213101
Division B—Aquatic Wildlife
Subdivision 1—Conservation Generally
221, Marine Mammal Protection .........ccocciiiiiiiiiiiccee e 221101
223, Dolphin Proteetion ......ccocciiiiiiiiieiie ettt 223101
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225, North Pacific Fur Seals .....occoocioiiiiiiiiiiiieeecee e 225101
227.  Fish Restoration and Management ..., 227101
229.  New England Fishery Resources Restoration 229101
231.  Conservation of Anadromous Fishery Resources ..........cccoocvviiiniiiniiiniennn. 231101
233, Marine Turtle COnSErvation ...........ccccoccveiviieiieeiie e 233101
235 through 247. RESERVED
249, MISCIIANICOUS ..oiiiiiiiiiieiii ettt et 249101
Subdivision 2—International Agreements
251, Whaling CONVENTION ...coiuiiiiiiiiieiiie ettt e 251101
252, Antarctic Marine Living Resources Convention ...........ccccooeivviiniiinieiniennnn. 252101
253, Conservation of Sea TUurtles .......ccccocciiviiiiiieiiiec e 253101
254.  Prohibition on Shark FINning ........ccccoooiiiiiiiiiiic e 254101
Division C—Avian Wildlife
261.  Migratory Bird Treaties, Conservation, and Stamps 261101
263. Bald Eagles and Golden Eagles .......cccoooeeiiieninn. 263101
265.  Wild Exotic Birds .............. 265101
267.  Neotropical Migratory Bird Conservation ... 267101
269  through 277. RESERVED
279, MISCEIIATICOTUS ..eiiiiiiiiiiiiit ettt et et 279101
Division D—Other Wildlife
281, EIEPRANTS otiiiiiiiiiie it 281101
283. 283101
285, Rhinoceroses and TIZETS ....cc..oiiiiiiiiiiiiii e 285101
28T, ELR oottt 287101
289.  Wild Horses and BUTTOS .....cc.oooiiiiiiiiiiiiiccicc e 289101
291 through 297. RESERVED
299, MISCEIANCOUS ..eiiiiiiiiiieiie ettt ettt et e et e et e etae e 299101
1 Subtitle I—General Provisions
2 Division A—Definitions
Chapter 101—Definitions
Sec.
101101.  Definitions.
4 §101101. Definitions
5 In this title:
6 (1) ADMINISTRATOR.—The term “Administrator’” means the Admin-
7 istrator of NOAA.
8 (2) DIRECTOR.—The term ‘“‘Director” means the Director of
9 USFWS.
10 (3) NOAA.—The term “NOAA” means the National Oceanic and
11 Atmospheric Administration established in section 107102 of this title.
12 (4) USFWS.—The term “USFWS” means the United States Fish
13 and Wildlife Service established in section 105102(b)(1) of this title.
o o o L o o
14 Division B—Administration

3

15 Chapter 105—Department of the Interior

Sec.

1051
1051
1051
1051
1051
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01. Definitions.

02. Establishment of United States Fish and Wildlife Service.

03.  Assistant Director for Wildlife and Sport Fish Restoration Programs.
04. Wildlife conservation and rehabilitation.

05. Policies, procedures, and recommendations.
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105106.  Gifts, devises, and bequests.
105107. Volunteers.
105108.  Community partnership program.

105109. Refuge education program.

105110. Quinquennial report on programs.
105111. Federal agency cooperation.
t=} o
105112. Cooperation with Secretary of State.
105113. Consultation with governmental, private nonprofit, and other organizations.
105114.  Relinquishment of exclusive legislative jurisdiction.

105115.  Cooperative work.

105116. Detail of personnel and loan of equipment to the Director.
105117.  Commutation of rations for officers and crews of vessels of USFWS.
105118.  Amounts for uniform and clothing for USFWS employees.
105119. Travel and transportation expenses of newly appointed special agents.
105120. Cooperative research and training programs.

t=} i)

105121.

Enforcement.

105122, Effect on rights of States and international commissions.
t=}

105123.  Authorization of appropriations and other funding provisions.

§105101. Definitions

In this chapter:

’

(1) ASSISTANT SECRETARY.—The term ““Assistant Secretary” means
the Assistant Secretary for Fish and Wildlife appointed under section
105102 (a) of this title.

(2) SECRETARY.—The term ‘“‘Secretary” means the Secretary of the

Interior.

§105102. Establishment of United States Fish and Wildlife

Service

(a) ASSISTANT SECRETARY FOR F1SH AND WILDLIFE.—There is estab-

11 lished in the Department of the Interior the position of Assistant Secretary

12 for Fish and Wildlife. The Assistant Secretary shall be appointed by the

13 President, by and with the advice and consent of the Senate, and shall be

14 compensated at the same rate as other Assistant Secretaries.

16 APPOINTMENT; QUALIFICATIONS.

August 30, 2017 (5:22 p.m.)

(b) ESTABLISHMENT OF UNITED STATES FIsI AND WILDLIFE SERVICE;

(1) IN GENERAL.—There is established in the Department of the In-
terior the United States Fish and Wildlife Service.

(2) DIRECTOR.—The functions of USFWS shall be administered
under the supervision of a Director, who shall be subject to the super-
vision of the Assistant Secretary. The Director shall be appointed by
the President, by and with the advice and consent of the Senate. No
individual may be appointed as the Director unless the individual is,
by reason of scientific education and experience, knowledgeable in the
principles of fisheries and wildlife management.

(3) SUCCESSION TO UNITED STATES FISH AND WILDLIFE SERVICE
AND BUREAU OF SPORT FISHERIES AND WILDLIFE.—USFWS succeeds
to and replaces the United States Fish and Wildlife Service (as con-
stituted on June 30, 1974) and the Bureau of Sport Fisheries and

Wildlife (as constituted on that date). All laws (including regulations)
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D
in effect on June 30, 1974, that relate to matters administered by the
Department of the Interior through the United States Fish and Wild-
life Service (as constituted on that date) and the Bureau of Sport Fish-
eries and Wildlife (as constituted on that date) remain in effect.
(¢) FUNCTIONS AND RESPONSIBILITIES OF THE SECRETARY.—AIl func-
tions and responsibilities assigned to the Director—
(1) shall be included among the functions and responsibilities of the
Secretary; and
(2) shall be carried out under the Secretary’s direction pursuant to
such procedures or delegations of authority as the Seeretary considers
advisable and in the public interest.
§105103. Assistant Director for Wildlife and Sport Fish
Restoration Programs
(a) IN GENERAL.—There is established in USFWS the position of Assist-
ant Director for Wildlife and Sport Fish Restoration Programs, who shall
report directly to the Director.

The Assistant Director for Wildlife and Sport

(b) RESPONSIBILITIES.
Fish Restoration Programs shall be responsible for the administration, man-
agement, and oversight of the Federal Assistance Program for State Wild-
life and Sport Fish Restoration under chapters 205 and 227 of this title.
§105104. Wildlife conservation and rehabilitation

(a) DEFINITION OF WILDLIFE.—In this section, the term ‘“‘wildlife” in-
cludes—

(1) birds, fishes, mammals, and all other classes of wild animals; and
(2) all types of aquatic and land vegetation on which wildlife is de-
pendent.

(b) IN GENERAL.

The Secretary may carry out the activities deseribed
in subsection (¢) to—

(1) recognize the vital contribution of wildlife resources to the Nation
and the increasing public interest in and significance of wildlife re-
sources due to expansion of the national economy and other factors;
and

(2) provide that wildlife conservation shall receive equal consider-
ation and shall be coordinated with other features of water resource de-
velopment programs through the effective and harmonious planning,
development, maintenance, and coordination of wildlife conservation
and rehabilitation under this section, section 213103 of this title, and
sections 2 through 4 and 5A through 9 of the Fish and Wildlife Co-
ordination Act (16 U.S.C. 662 through 664, 665a through 666¢) in the
United States and its territories (including possessions).

(¢) ACTIVITIES.

The Secretary may—

August 30, 2017 (5:22 p.m.)
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1 (1) provide assistance to, and cooperate with, Federal, State, and
2 public or private agencies and organizations—
3 (A) in developing, protecting, rearing, and stocking all species
4 of wildlife, wildlife resources, and wildlife habitat;
5 (B) in controlling the loss of wildlife from disease or other
6 causes;
7 (C) in minimizing damages from overabundant species;
8 (D) in providing public shooting and fishing areas, including
9 easements across public land for aceess to the areas; and
10 (E) in carrying out other activities necessary to carry out this
11 section, section 213103 of this title, and sections 2 through 4 and
12 5A through 9 of the Fish and Wildlife Coordination Act (16
13 U.S.C. 662 through 664, 665a through 666¢);
14 (2) make surveys and investigations of wildlife in the public domain,
15 including areas of land and water or interests in areas of land and
16 water acquired or controlled by any Federal agency; and
17 (3) aceept donations of land and contributions of funds to carry out
18 this section, section 213103 of this title, and sections 2 through 4 and
19 5A through 9 of the Fish and Wildlife Coordination Act (16 U.S.C.
20 662 through 664, 665a through 666¢).
21  §105105. Policies, procedures, and recommendations
22 (a) PoLiciEs AND PROCEDURES.—The Secretary, with such advice and
23 assistance as the Secretary may require from the Assistant Secretary, shall
24 consider and determine the policies and procedures that are necessary and
25 desirable in carrying out efficiently and in the public interest the laws relat-
26 ing to fish and wildlife.
27 (b) RECOMMENDATIONS.—The Secretary shall—
28 (1) develop and recommend measures that are appropriate to—
29 (A) ensure the maximum sustainable production of fish and
30 fishery products; and
31 (B) prevent unnecessary and excessive fluctuations in the pro-
32 duction of fish and fishery products;
33 (2)(A) study the economic condition of the fishing industry; and
34 (B) if the Secretary determines that any segment of the domestic
35 fisheries has been seriously disturbed either by wide fluctuation in the
36 abundance of the resource supporting it or by unstable market or fish-
37 ing conditions, or due to any other factors, make such recommenda-
38 tions to the President and Congress as the Secretary considers appro-
39 priate to aid in stabilizing the domestic fisheries;
40 (3) develop and recommend special promotional and informational
41 activities with a view to stimulating the consumption of fishery prod-
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ucts if the Seeretary determines that there is a prospective or actual
surplus of fishery products; and

(4) take such steps as may be required for the development, advance-
ment, management, conservation, and protection of fish and wildlife re-
sources, including research, development of existing facilities, and ac-
quisition by purchase or exchange of areas of land and water, or inter-

ests in areas of land and water.

§105106. Gifts, devises, and bequests

(a) ACCEPTANCE.—

(1) IN GENERAL.—In furtherance of the purposes of sections
105102, 105105, 105107 through 105113, and 213101 of this title,
chapter 211 of this title, section 2 of the Fish and Wildlife Act of 1956
(ch. 1036, 70 Stat. 1119), and sections 4 and 9 of the Fish and Wild-
life Act of 1956 (16 U.S.C. 742¢, 742h), the Secretary may accept, for
the benefit of USKFWS, in performing activities and services of
USKFWS, a gift, devise, or bequest of—

(A) real or personal property;
(B) an interest in real or personal property; or
(C) proceeds from real or personal property.

(2) COVENANTS AND SERVITUDES.

Acceptance of a gift, devise, or
bequest under paragraph (1) may be subject to the terms of a restrie-
tive or affirmative covenant, or condition of servitude, if the Secretary
considers the terms to be in accordance with law and compatible with
the purpose for which acceptance is sought.

(b) Use.—

(1) IN GENERAL.—A gift or bequest of money or the proceeds from
a sale of other property received as a gift or bequest under this section

shall be

(A) deposited in a separate account in the Treasury; and
(B) disbursed on order of the Secretary for the benefit of pro-

egrams administered by USFWS,

(2) PARTICULAR REFUGES.
(A) DISBURSAL.—A gift, devise, or bequest made for the benefit

of a particular national wildlife refuge or complex of geographi-
cally related refuges shall be disbursed only for the benefit of that
refuge or complex of refuges and without further appropriations.
(B) MATCHING.—Subject to the availability of appropriations
and the requirements of the National Wildlife Refuge System Ad-
ministration Act of 1966 (16 U.S.C. 668dd et seq.) and other ap-
plicable law, the Secretary may provide funds to match a gift, de-

vise, or bequest made for the benefit of a particular national wild-



C:\170830\TITLE56B. XYW

© 00 N O o B~ WN B

W W W NN N DNDNDNNDNDNMNDNDEPEPERERPERERPEREPEPRPEPER
N kP O © 00 N O Ol A W NPEFP O OOOWOSNO O P WDNPEFL O

33
34
35
36
37
38
39

8

life refuge or complex of geographically related refuges. With re-
spect to each gift, devise, or bequest, the amount of Federal funds
shall not exceed the amount (or, in the case of property or in-kind
services, the fair market value) of the gift, devise, or bequest.

(¢) TAX TREATMENT.—For the purpose of Federal income, estate, and
eift taxes, property, proceeds from property, or an interest in property ac-
cepted under this section shall be considered to be a gift, devise, or bequest
to the United States.

§105107. Volunteers

(a) IN GENERAL.—The Secretary may, without regard to title 5, reeruit,
train, and accept the services of individuals without compensation as volun-
teers for USKFWS or in aid of programs conducted by the Secretary through
USFWS.

(b) INCIDENTAL EXPENSES.

The Secretary may provide for incidental
expenses such as transportation, uniforms, lodging, awards (including nomi-
nal cash awards) and recognition, and subsistence of volunteers without re-

gard to their places of residence.

(¢) NONEMPLOYEE STATUS.
(1) IN GENERAL.—A volunteer under this section—
(A) is not a Federal employee; and
(B) is not subject to provisions of law relating to Federal em-
ployment, including provisions relating to hours of work, rates of
compensation, leave, unemployment compensation, and Federal
employee benefits.

(2) EXCEPTIONS.—

(A) TorT cLATMS.—A volunteer under this section is deemed to
be a Federal employee for purposes of the tort claim provisions
of title 28.

(B) COMPENSATION FOR WORK INJURIES.—A volunteer under

this section is deemed to be an employee of the United States
within the meaning of the term “employees” (as defined in section
8101 of title 5) for purposes of subchapter I of chapter 81 of title

5, which subehapter shall apply with respect to the volunteer.

(d) SENIOR VOLUNTEER CORPS.—The Secretary may establish a Senior
Volunteer Corps consisting of volunteers over the age of 50. To assist in
the recruitment and retention of the volunteers, the Secretary may provide
for incidental expenses to members of the Corps in addition to the incidental
expenses provided to volunteers under subsection (b). A member of the

Corps shall be subject to the other provisions of this section.
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(b) COOPERATIVE AGREEMENTS.

9

§105108. Community partnership program
(a) DEFINITION OF PARTNER ORGANIZATION.—In this section, the term

“partner organization” means an organization that—

(1) draws its membership from private individuals, organizations,
corporations, academic institutions, or State or local governments;

(2) is established to promote the understanding of, education relat-
ing to, and the conservation of the fish, wildlife, plants, and cultural
and historical resources of a particular refuge or complex of geographi-
cally related refuges; and

(3) is deseribed in section 501(c¢)(3) of the Internal Revenue Code
of 1986 (26 U.S.C. 501(¢)(3)) and is exempt from taxation under sec-
tion 501(a) of the Internal Revenue Code of 1986 (26 U.S.C. 501(a)).

(1) IN GENERAL.

Notwithstanding chapter 63 of title 31, the Sec-
retary may negotiate and enter into a cooperative agreement with a
partner organization, academic institution, State or local government
agency, or other person to implement 1 or more projects or programs
for a refuge or complex of geographically related refuges in accordance
with the purposes of this section and in compliance with the policies
of other relevant authorities, regulations, and policy guidance.

(2) PROJECTS AND PROGRAMS.

Subject to the requirements of the
National Wildlife Refuge System Administration Act of 1966 (16
U.S.C. 668dd et seq.) and other applicable law, and such terms and
conditions as the Secretary determines to be appropriate, the Secretary
may approve projects and programs for a refuge or complex of geo-
eraphically related refuges that—

(A) promote the stewardship of resources of the refuge or com-
plex through—

(1) maintenance, restoration, and improvement of habitat;
(i) biological monitoring; or
(ii1) research;

(B) support the operation and maintenance of the refuge or
complex through constructing, operating, maintaining, or improv-
ing the facilities and services of the refuge or complex;

(C) increase awareness and understanding of the refuge or com-
plex and the National Wildlife Refuge System through the develop-
ment, publication, or distribution of educational materials and
products;

(D) advance education concerning the purposes of the refuge or

complex and the mission of the System through the use of the ref-
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tem and the purposes of individual refuges by
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uge or complex as an outdoor classroom and development of other
educational programs; or

(E) contribute financial resources to the refuge or complex,
under terms that require that the net revenues be used exclusively
for the benefit of the refuge or complex, through donation of net
revenues from the sale of educational materials and products and
through encouragement of gifts, devises, and bequests.

(3) FEDERAL FUNDING AND OWNERSHIP.—

(A) MarcHING.—Subject to the availability of appropriations
and the requirements of the National Wildlife Refuge System Ad-
ministration Act of 1966 (16 U.S.C. 668dd et seq.) and other ap-
plicable law, the Secretary may provide funds to match non-Fed-
eral funds donated under a cooperative agreement under this sub-
section. With respect to each project or program, the amount of
funds provided by the Secretary shall not exceed the amount of
the non-Federal funds donated through the project or program.

Federal funds used to fund a

(B) USE OF FEDERAL FUNDS.
project or program under a cooperative agreement may be used
only for expenses directly related to the project or program and
shall not be used for operation or administration of a non-Federal
entity.

(C) OWNERSHIP OF FACILITIES.—A new facility, improvement
to an existing facility, or other permanent improvement to a ref-
uge constructed under this section is the property of the United
States Government.

(4) TREASURY ACCOUNT.—The Secretary shall deposit amounts re-
ceived by the Secretary, as a result of projects and programs under
paragraph (2), in a separate account in the Treasury. Amounts in the
account that are attributable to activities at a particular refuge or com-
plex of geographically related refuges are available to the Secretary,
without further appropriation, to—

(A) pay the costs of incidental expenses related to volunteer ac-
tivities; and

(B) earry out cooperative agreements for the refuge or complex

of refuges.

§105109. Refuge education program

(a) GUIDANCE.—The Secretary shall develop guidance for refuge edu-

cation programs to further the mission of the National Wildlife Refuge Sys-
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(1) using national wildlife refuges as outdoor classrooms to combine
educational curricula with opportunities for students to develop per-
sonal experiences relating to—

(A) fish, wildlife, and plants and their habitats; and
(B) the cultural and historical resources of the refuges;

(2) promoting understanding and conservation of fish, wildlife, and
plants and their habitats and cultural and historical resources of the
refuges; and

(3) improving scientific literacy in conjunction with both formal and
informal education programs.

(b) REFUGE PROGRAMS.—

(1) IN GENERAL.—The Secretary may develop or enhance refuge
education programs, as appropriate, based on—
(A) the guidance developed under subsection (a);
(B) the resources of individual refuges; and
(C) the opportunities available in State, local, and private
schools.
(2) COOPERATION WITH STATE AND LOCAL EDUCATION AUTHORI-
TIES.—In developing and implementing a program, the Secretary—
(A) should cooperate with State and local education authorities;
and
(B) may cooperate with partner organizations in accordance
with section 105108 of this title.
§105110. Quinquennial report on programs
Every 5 years, the Secretary shall submit to the Committee on Natural
Resources of the House of Representatives and the Committee on Environ-
ment and Public Works of the Senate a report that—
(1) evaluates the accomplishments of—
(A) the volunteer program under section 105107 of this title;
(B) the community partnership program under section 105108
of this title;
(C) the refuge education programs under section 105109 of this
title; and
(D) the National Volunteer Coordination Program and volunteer
coordination strategy under section 4(a) of the National Wildlife
Refuge System Volunteer and Community Partnership Enhance-
ment Act of 1998 (16 U.S.C. 742f-1); and
(2) makes recommendations to improve the effectiveness of the pro-
erams specified in paragraph (1), including recommendations for imple-

menting paragraphs (1), (2), and (3) of section 105109(a) of this title.
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§105111. Federal agency cooperation

(a) IN GENERAL.—The Secretary may request and secure the advice or
assistance of any Federal agency in carrying out sections 105102, 105105
through 105110, 105112, 105113, 105122, and 213101 of this title, chap-
ter 211 of this title, section 2 of the Fish and Wildlife Act of 1956 (ch.
1036, 70 Stat. 1119), sections 4 and 9 of the Fish and Wildlife Act of 1956
(16 U.S.C. 742¢, 742h), and subsections (a) and (b) of section 6 of the Fish
and Wildlife Act of 1956 (ch. 1036, 70 Stat. 1122).

(b) EXPENDITURE OF FEDERAL AGENCY FUNDS.

A TFederal agency
that furnishes advice or assistance to the Secretary may expend its own
funds for that purpose, with or without reimbursement from the Secretary
as may be agreed on between the Secretary and the head of the Federal
agency.
§105112. Cooperation with Secretary of State

(a) REPRESENTATION AT INTERNATIONAL MEETINGS.—

(1) IN GENERAL.

The Secretary shall cooperate to the fullest prac-
ticable extent with the Secretary of State in providing representation
at all meetings and conferences relating to fish and wildlife in which
representatives of the United States and foreign countries participate.

(2) MEMBER OF DELEGATION.—The Secretary of State shall des-
ignate the Secretary or Assistant Secretary, or a person designated by
the Seeretary, to represent the Department of the Interior as a member
of the United States delegation attending meetings and conferences de-
seribed in paragraph (1) and as a member of the negotiating team of
any such delegation.

(b) CONSULTATION WITH OFFICIALS RESPONSIBLE FOR TECHNICAL AND
EcoNoMIc AID.—The Secretary of State and all other officials having re-
sponsibilities in the fields of technical and economie aid to foreign countries
shall consult with the Secretary in all cases in which the interests of fish
and wildlife are involved, with a view to ensuring that those interests are
adequately represented at all times.

(¢) INTERNATIONAL NEGOTIATIONS.—Notwithstanding any other law, the
Secretary shall be represented in all international negotiations conducted by
the United States pursuant to section 350 of the Tariff Aect of 1930 (19
U.S.C. 1351) in any case in which fish products are directly affected by the
negotiations.

§105113. Consultation with governmental, private non-

profit, and other organizations

The Secretary shall consult periodically with governmental, private non-

profit, and other organizations and agencies that carry out activities relating
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to fish and wildlife with respect to any problems that may arise in connec-
tion with fish and wildlife.
§105114. Relinquishment of exclusive legislative jurisdic-
tion

(a) IN GENERAL.—Notwithstanding any other law, the Secretary, acting
through the Director, may relinquish to a State, territory, or possession of
the United States the exclusive legislative jurisdiction of the United States
over all or part of any USFWS land or interest in land, including National
Wildlife Refuge System land and National Fish Hatchery System land, in
the State, territory, or possession.

(b) MEANS OF ACCOMPLISHMENT.—Relinquishment of exclusive legisla-
tive jurisdiction under this section may be accomplished—

(1) by filing with the Governor (or, if none, the chief executive offi-
cer) of the State, territory, or possession a notice of relinquishment to
take effect on acceptance of the relinquishment; or

(2) as the law of the State, territory, or possession may provide.

§105115. Cooperative work

(a) IN GENERAL.—In carrying out the activities of USFWS involving co-
operation with entities described in subsection (b), amounts contributed
from those entities shall be paid only through the Secretary or through
State, county, or municipal agencies cooperating for the purposes of those
activities with the Secretary.

(b) ENTITIES.

The following entities are the entities referred to in sub-
section (a) if they are within the State, district, or territory (including a
possession) in which the activities deseribed in subsection (a) are to be car-
ried out:

(1) State, county, and municipal agencies.

(2) Universities and colleges.

(3) Boards of trade, chambers of commerce, and other local associa-

tions of businesspeople.

(4) Business organizations.

(5) Individuals.

(¢) INAPPLICABILITY OF SECTION 209 oF TiTLE 18.—The officials and
the employees of USFWS engaged in the activities deseribed in subsection
(a) and paid in whole or in part out of amounts contributed as provided
in subsection (a), and the entities making contributions as provided in sub-
section (a), are not subject to section 209 of title 18.

§105116. Detail of personnel and loan of equipment to the
Director
(a) DEFINITION OF AGENCY.—In this section, the term ‘“agency”

means—
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(1) the department in which the C

(2) the Department of the Army;

oast Guard is operating;

(3) the Department of the Navy;

(4) the Department of the Air Foree; or

(5) the National Aeronautics and Space Administration.

(b) PERSONNEL AND EQUIPMENT AVAILABLE.—The head of an agency
may, from time to time—

(1) detail, for duty under the Director, the agency’s commissioned
personnel, enlisted personnel, and civilian employees who may be
spared for the duty; and

(2) consistent with the operational needs of the agency, loan equip-
ment of the agency to the Director.

(¢) REPORTS.—At the end of a fiscal year in which a detail or loan takes

place under subsection (b), the Director shall submit to the Committee on
Commerce, Science, and Transportation of the Senate and the Committee
on Natural Resources of the IHouse of Representatives a report that de-
seribes the detail or loan and specifies the additional cost, if any, to the
Federal Government resulting from the detail or loan.
§105117. Commutation of rations for officers and crews of
vessels of USFWS

(a) IN GENERAL.—Commutation of rations (not to exceed $1 per individ-

ual per day) may be paid to officers and crews of vessels of USFWS under

regulations preseribed by the Secretary.

(b) VOUCHERS.—Amounts accruing from commutation of rations on
board vessels may be paid on proper vouchers to the persons having charge
of the mess of the vessels.

(¢) NO SALARY DEDUCTION.—Section 5911 of title 5 does not require
deductions from the salaries of officers and crews of vessels of USFWS for
quarters and rations furnished on vessels of USFWS.

§105118. Amounts for uniform and clothing for USFWS em-

ployees

(a) UNIFORM ALLOWANCE.—Notwithstanding section 5901(a) of title 5,
the uniform allowance for a uniformed employee of USFWS shall be not
more than $400 annually.

(b) CLOTIIING AND SUPPLIES.

The Secretary may use not more than
$5,000 from appropriations for USFWS to purchase clothing and small
stores of supplies for the crews of vessels. The clothing and supplies are to
be sold to employees of USFWS with proceeds of sales used to reimburse

appropriations.
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§105119. Travel and transportation expenses of newly ap-
pointed special agents

The Secretary may pay from agency appropriations the travel expense of
a newly appointed special agent of USFWS and the transportation expense
of the special agent for household goods and personal effects from place of
residence at time of selection to 1st duty station to the extent authorized
by section 5724 of title 5.
§105120. Cooperative research and training programs

(a) IN GENERAL.—For the purpose of developing adequate, coordinated,
cooperative research and training programs for fish and wildlife resources,
the Secretary may enter into cooperative agreements, relating to cooperative
research units, with—

(1) colleges and universities;

(2) State fish and wildlife agencies; and

(3) nonprofit organizations.

(b) LiMrtATiON.—Federal participation in a cooperative unit program
under subsection (a) shall be limited to—

(1) the assignment by the Secretary of scientific personnel of the De-
partment of the Interior to serve at a unit;

(2) the provision of assistance (including reasonable financial com-
pensation) for the work of researchers on fish and wildlife ecology and
resource management projects funded under this section;

(3) the supply of equipment for the operations of a unit, from equip-
ment that is available to the Secretary for that purpose; and

(4) the payment of incidental expenses of Federal personnel and em-
ployees of a cooperating agency assigned to a unit.

§105121. Enforcement
(a) LAW ENFORCEMENT TRAINING PROGRAM.—

(1) In GENERAL.—To provide for and encourage training, research,
and development for the purpose of improving fish and wildlife law en-
forcement and developing new methods for the prevention, detection,
and reduction of violation of fish and wildlife laws, and the apprehen-

sion of violators of fish and wildlife laws, the Secretary may:

(A) establish and conduct national training programs to provide,
at the request of a State, training for State fish and wildlife law
enforecement personnel;

(B) develop new or improved approaches, techniques, systems,
equipment, and service to improve and strengthen fish and wildlife

law enforcement; and
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(C) assist in conducting, at the request of an appropriate State
official, local or regional training programs for the training of
State fish and wildlife law enforcement personnel.

(2) ESTABLISHED PROGRAMS.

Training programs under paragraph
(1) shall be conducted to the maximum extent practicable through es-
tablished programs.

(3) REIMBURSEMENT.—The Secretary may require reimbursement
from a State for an expenditure made pursuant to subparagraph (A)
or (C) of paragraph (1).

(b) LAwW ENFORCEMENT COOPERATIVE AGREEMENT.—

(1) IN GENERAL.—Notwithstanding any other law, the Secretary
may utilize, by agreement and with or without reimbursement, the per-
sonnel, serviees, and facilities of another Federal agency or a State
agency, to the extent the Secretary considers necessary for the enforce-
ment of—
(A) any Federal or State law, if enforecement is on an arca of
land or water or interest in an area of land or water—
(1) under the Secretary’s jurisdiction; and
(i1) administered or managed for fish and wildlife purposes;
or
(B) any law administered by the Secretary relating to fish and
wildlife.

(2) STATUS OF PERSONNEL.—Personnel used under paragraph (1)

who are not employees of another Federal agency:

(A) are not Federal employees and are not subject to the provi-
sions of law relating to Federal employment, including those relat-
ing to hours of work, competitive examination, rates of compensa-
tion, and Federal employee benefits, but may be considered eligible
for compensation for work injuries under subchapter III of chapter
81 of title 5;

(B) are investigative or law enforcement officers of the United
States for purposes of the tort claim provisions of title 28;

(C) may, to the extent specified by the Secretary, search, seize,
arrest, and exercise any other law enforcement functions or au-
thorities under Federal law relating to fish and wildlife, in cases
in which those functions or authorities are made applicable by law
to employees, officers, or other persons designated or employed by
the Secretary; and

(D) are officers or employees of the Department of the Interior
within the meaning of sections 111 and 1114 of title 18.

(¢) DISPOSAL OF ABANDONED OR FORFEITED PROPERTY.—
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(1) IN GENERAL.—Subject to paragraph (2), notwithstanding any
other law, all fish, wildlife, plants, or other items abandoned or for-
feited to the United States under any law administered by the Sec-
retary relating to fish, wildlife, or plants shall be disposed of by the
Secretary in such a manner as the Secretary considers appropriate (in-

cluding loan, gift, sale, or destruction).

(2) PROHIBITION ON SALE OF CERTAIN ITEMS.—In carrying out
paragraph (1), the Seeretary shall not sell a species of fish, wildlife,
or plant, or derivative of any fish, wildlife, or plant, for which the sale
is prohibited by a Federal law other than this section.

(3) USE OF REVENUES.—The Secretary may expend any revenues
received from the disposal of an item under paragraph (1), and all

sums referred to in sections 201809(a) and 203108(e)(1) of this title

(A) to make payments in accordance with those sections; and
(B) to pay costs associated with—

(i) shipping an item desceribed in paragraph (1) to and
from a place of storage, sale, or temporary or final disposal,
including temporary or permanent loan;

(i1) storage of an item, including inventory of, and security
for, the item;

(iii) appraisal of the item;

(iv) sale or other disposal of the item in accordance with
applicable law, including auctioneer commissions and related
expenses;

(v) payment of a valid lien or other encumbrance on the
item and payment for other measures required to clear title
to the item; and

(vi) processing and shipping of an eagle or other migratory
bird or part of a migratory bird for Native American religious
purposes.

(d) EFrFECT OF SECTION.—Nothing in this section invalidates a law en-
forcement agreement or delegation made by the Secretary with respect to
fish and wildlife before November 8, 1978.

(e) LAW ENFORCEMENT OPERATIONS.—

(1) IN GENERAL.—With respect to an undercover or other enforce-
ment operation that is necessary for the detection and prosecution of
a violation of a law administered by the Director relating to fish, wild-
life, or plants, the Secretary may, notwithstanding any other law—

(A) direct the advance of funds that may be deposited in com-

mercial banks or other financial institutions;
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(B) use appropriations for payment for information, rewards, or
evidence concerning violations, without reference to any rewards to
which a person may otherwise be entitled by law (and any
amounts subsequently recovered shall be reimbursed to the current
appropriation); and

(C)(1) use appropriations to establish or acquire a proprietary
corporation or business entity as part of an undercover operation;

(i1) operate the corporation or business entity on a commercial
basis;

(1i1) lease space and make other necessary expenditures; and

(iv) use the proceeds from the undercover operation to offset
necessary and reasonable expenses incurred in the operation.

(2) PROCEEDS.—At the conclusion of an operation under paragraph
(1), the proceeds shall be deposited in the Treasury as miscellaneous
receipts.
§105122. Effect on rights of States and international com-
missions

Nothing in sections 105102, 105105 through 105113, and 213101 of this
title, chapter 211 of this title, section 2 of the Fish and Wildlife Act of
1956 (ch. 1036, 70 Stat. 1119), and sections 4 and 9 of the Fish and Wild-
life Act of 1956 (16 U.S.C. 742¢, 742h)—

(1) interferes with the rights of a State under the Submerged Lands
Act (43 U.S.C. 1301 et seq.) or otherwise provided by law;

(2) supersedes any regulatory authority over fisheries exercised by
the States either individually or under interstate compacts; or

(3) interferes with the authority exercised by any international com-
mission established under any treaty or convention to which the United
States is a party.

§105123. Authorization of appropriations and other fund-
ing provisions

(a) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be ap-
propriated to carry out sections 105106 through 105110 of this title
$2,000,000 for each of fiscal years 2011 through 2014.

(b) FEES FOrR COSTS OF PROVIDING TRAINING.—Pursuant to section
9701 of title 31, the Secretary shall charge reasonable fees for the full costs
of providing training by the National Conservation Training Center, to be
credited to the USFWS resource management appropriations account, not-
withstanding section 3302 of title 31, for the full costs of providing the
training, to remain available until expended.

(¢) AMOUNTS PROVIDED FOR ACTIVITIES UNDER REIMBURSABLE

AGREEMENTS.
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(1) CREDITING TO RESOURCE MANAGEMENT APPROPRIATIONS AC-
COUNT.—Notwithstanding any other law, amounts provided by private
entities for activities under reimbursable agreements shall be credited
to the USFWS resource management appropriations account and shall
remain available until expended.

(2) WORK UNDER REIMBURSABLE AGREEMENTS.

In carrying out
work under reimbursable agreements with a State, local, or tribal gov-
ernment, the Director—

(A) may, without regard to section 1341 of title 31 and notwith-
standing any other law (including a regulation), record obligations
against accounts receivable from those governments; and

(B) shall ceredit amounts received from the governments to the
USFWS resource management appropriations account, such credit
to occur not later than 90 days after the date of the original re-

quest by the Director for payment.

(1) IN GENERAL.—Notwithstanding any other law, the Director shall
establish and implement a fee schedule to permit a return to USFWS
for forensic laboratory services provided to entities other than the De-
partment of the Interior.

(2) CREDITING TO APPROPRIATION FOR FORENSIC LABORATORY
SERVICES.—Fees collected under paragraph (1)—

(A) shall be eredited to the appropriation for forensic laboratory
services described in paragraph (1); and

(B) shall be available for expenditure without further appropria-
tion until expended.

Of the amount available for law en-

forcement for a fiscal year, not more than $400,000, to remain available
until expended, may at the discretion of the Seeretary be used for payment
for information, rewards, or evidence concerning violations of laws adminis-
tered by the Director, and miscellaneous and emergency expenses of enforce-
ment activity, authorized or approved by the Secretary and to be accounted
for solely on the Secretary’s certificate.

(f) FunDs FOR CONTAMINANT SAMPLE ANALYSES.—Of the amount
made available for environmental contaminants for a fiscal year, not more
than $1,000,000 may remain available until expended for contaminant sam-

ple analyses.

Chapter 107—Department of Commerce

107101.  Definition of Secretary.
107102. Establishment of National Oceanic and Atmospheric Administration.
107103. Under Secretary of Commerce for Oceans and Atmosphere.
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107104. Assistant Secretary of Commerce for Oceans and Atmosphere.
107105. Functions transferred to the Secretary.

107106. Estuarine Programs Office.

107107. Chesapeake Bay Office.

107108. Volunteers.

107109. Cooperative research and training programs.

107110. Enforcement.

§107101. Definition of Secretary

" means the Secretary of Commerce.

In this chapter, the term ‘“Secretary’

§107102. Establishment of National Oceanic and Atmos-

pheric Administration

(a) IN GENERAL.—There is established in the Department of Commerce
the National Oceanic and Atmospheric Administration.

(b) ADMINISTRATOR.—There shall be at the head of NOAA the Adminis-
trator of the National Oceanic and Atmospheric Administration. The Ad-
ministrator shall be appointed by the President, by and with the advice and
consent of the Senate, and shall be compensated at the rate provided for
level IIT of the Executive Schedule under section 5314 of title 5.

(¢) DEPUTY ADMINISTRATOR.—There shall be in NOAA a Deputy Ad-
ministrator of the National Oceanic and Atmospheric Administration. The
Deputy Administrator shall be appointed by the President, by and with the
advice and consent of the Senate, and shall be compensated at the rate pro-
vided for level IV of the Executive Schedule under section 5315 of title 5.
The Deputy Administrator shall perform such functions as the Adminis-
trator shall from time to time assign or delegate and shall act as Adminis-
trator during the absence or disability of the Administrator or in the event
of a vacancy in the office of Administrator.

(d) CHIEF SCIENTIST.—There shall be in NOAA a Chief Scientist of the
National Oceanic and Atmospheric Administration. The Chief Scientist shall
be appointed by the President and shall be compensated at the rate provided
for level V of the Executive Schedule under section 5316 of title 5. The
Chief Scientist shall be the principal scientific adviser to the Administrator
and shall perform such other duties as the Administrator may direct. The
Chief Scientist shall be an individual who is, by reason of scientific edu-
cation and experience, knowledgeable in the principles of oceanie, atmos-
pherie, or other scientific disciplines important to the work of NOAA.

(e) GENERAL COUNSEL; ASSISTANT ADMINISTRATORS.—

(1) IN GENERAL.—There shall be in NOAA a General Counsel and
5 Assistant Administrators. One of the Assistant Administrators shall
be the Assistant Administrator for Coastal Zone Management and one
of the Assistant Administrators shall be the Assistant Administrator
for Fisheries. The General Counsel and each Assistant Administrator

shall be appointed by the Secretary, subject to the approval of the
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President, and shall be compensated at a rate provided for level V of
the Executive Schedule under section 5316 of title 5.

(2) GENERAL COUNSEL.—The General Counsel shall serve as the
chief legal officer for all legal matters that may arise in connection with
the conduct of the functions of the Administrator.

(3) ASSISTANT ADMINISTRATOR FOR COASTAL ZONE MANAGE-
MENT.—The Assistant Administrator for Coastal Zone Management
shall be an individual who is, by reason of background and experience,
especially qualified to direct the implementation and administration of
the Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et seq.).

(4) ASSISTANT ADMINISTRATOR FOR FISHERIES.—The Assistant Ad-
ministrator for Fisheries shall be responsible for all matters related to
living marine resources that may arise in connection with the conduct
of the functions of the Administrator.

§107103. Under Secretary of Commerce for Oceans and At-
mosphere

There is in the Department of Commerce an Under Secretary of Com-
merce for Oceans and Atmosphere who shall serve as the Administrator of
the National Oceanic and Atmospheric Administration and perform such du-
ties as the Secretary shall prescribe. The Under Secretary shall be ap-
pointed by the President by and with the advice and consent of the Senate
and shall be compensated at the rate provided for Level IIT of the Executive
Schedule under section 5314 of title 5.
§107104. Assistant Secretary of Commerce for Oceans and

Atmosphere

There shall be in the Department of Commerce, in addition to the Assist-
ant Secretaries of Commerce provided by law before November 14, 1986,
1 additional Assistant Secretary of Commeree who shall have the title As-
sistant Secretary of Commerce for Oceans and Atmosphere and shall serve
as the Deputy Administrator of NOAA and perform such duties and func-
tions as the Under Seceretary of Commerce for Oceans and Atmosphere shall
prescribe. The Assistant Secretary for Oceans and Atmosphere shall be ap-
pointed by the President by and with the advice and consent of the Senate
and shall be compensated at the rate provided for Level IV of the Executive
Schedule under section 5315 of title 5.
§107105. Functions transferred to the Secretary

There

(a) FUNCTIONS OF THE BUREAU OF COMMERCIAL KFISHERIES.
are vested in the Secretary all functions that, on October 2, 1970, were
vested by law in the Bureau of Commercial Fisheries of the Department of
the Interior or in the head of the Bureau, with all functions vested by law

in the Secretary of the Interior or the Department of the Interior that were
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administered through the Bureau or were primarily related to the Bureau,
except functions with respect to—
(1) Great Lakes fishery research and activities related to the Great
Lakes Fisheries Commission;
(2) Missouri River Reservoir research;
(3) the Gulf Breeze Biological Laboratory of the Bureau at Gulf
Breeze, Florida; and

(4) Trans-Alaska pipeline investigations.

(b) FuNCcTIONS OF THE BUREAU OF MINES.—There are vested in the
Secretary the functions that, on October 2, 1970, were vested by law in the
Secretary of the Interior, or in the Department of the Interior or in any
officer or instrumentality of the Department, and were administered
through the Marine Minerals Technology Center of the Burcau of Mines.

(¢) INCIDENTAL OR NECESSARY FuNcTioNs.—Effective October 3, 1970,

there are transferred to the Secretary so much of the functions of the trans-
feror officers and agencies referred to in or affected by subsections (a) and
(b) as is incidental to or necessary for the performance by or under the Sec-
retary of the functions transferred by those subsections or relates primarily
to those functions. The transfers to the Secretary made by this section in-
clude the transfer of authority, provided by law, to preseribe regulations re-
lating primarily to the transferred functions.
(d) PERFORMANCE OF TRANSFERRED FUNCTIONS.—

(1) PERFORMANCE OF FUNCTIONS OF SECRETARY.—The Secretary
may from time to time make such provisions as the Secretary considers
appropriate authorizing the performance by any other officer, or by any
agency or employee, of the Department of Commerce of any function
of the Secretary, including any function transferred to the Secretary
by subsections (a), (b), and (e¢).

(2) INCIDENTAL TRANSFERS.—The Secretary may from time to time
effect such transfers within the Department of Commerce of any of the
records, property, personnel, and unexpended balances (available or to
be made available) of appropriations, allocations, and other funds of
the Department as the Secretary considers necessary to carry out this

section.

(e) INCIDENTAL TRANSFERS.

(1) PERSONNEL, PROPERTY, RECORDS, AND UNEXPENDED BAL-

ANCES IN CONNECTION WITH TIE FUNCTIONS.—So much of the per-
sonnel, property, records, and unexpended balances of appropriations,
allocations, and other funds employed, used, held, available, or to be
made available in connection with the funections transferred to the Sec-

retary by subsections (a), (b), and (¢) as the Director of the Office of
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Management and Budget shall determine shall be transferred to the
Department of Commerce at such time as the Director of the Office
of Management and Budget shall direct.

(2) FURTHER MEASURES AND DISPOSITIONS.—Such further meas-
ures and dispositions as the Director of the Office of Management and
Budget considers necessary to effectuate the transfers described in
paragraph (1) shall be carried out in such manner as the Director of
the Office of Management and Budget shall direct and by such agen-
cies as the Director of the Office of Management and Budget shall des-
ignate.

(3) PERSONNEL7 PROPERTY, RECORDS, AND UNEXPENDED BAL-
ANCES OF ENVIRONMENTAL SCIENCE SERVICES ADMINISTRATION.—
The personnel, property, records, and unexpended balances of appro-
priations, allocations, and other funds of the Environmental Science
Services Administration shall become personnel, property, records, and
unexpended balances of NOAA or of such other organizational entity
of the Department of Commerce as the Secretary shall determine.
Effective October 3, 1970, the

(4) COMMISSIONED OFFICER CORPS.
Commissioned Officer Corps of the Environmental Science Services Ad-
ministration shall become the Commissioned Officer Corps of NOAA.
Members of the Corps, including those appointed on or after that date,
shall be entitled to all rights, privileges, and benefits available before
that date under any law to commissioned officers of the Environmental
Science Services Administration, including the rights, privileges, and
benefits accorded by law before that date to commissioned officers of
the former Coast and Geodetic Survey.

(5) PERSONNEL, PROPERTY, RECORDS, AND UNEXPENDED BAL-
ANCES NOT TRANSFERRED.—Personnel, property, records, and unex-
pended balances of appropriations, allocations, and other funds of the
Bureau of Commercial Fisheries not otherwise transferred shall become
personnel, property, records, and unexpended balances of such organi-
zational entity of the Department of the Interior as the Secretary of

the Interior shall determine.

34  §107106. Estuarine Programs Office

35

(a) ESTABLISHMENT.—The Administrator shall establish in NOAA an

36 Estuarine Programs Office.

37
38
39
40
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(b) FuNcTIONS.—The Estuarine Programs Office shall—

(1) develop and implement a national estuarine strategy for NOAA
that integrates the research, regulatory, and trusteeship responsibilities

of NOAA;
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(2) coordinate the estuarine activities of the various organizations in
NOAA, including activities in estuarine research and assessment, fish-
eries research, coastal management, and habitat conservation;

(3) coordinate the estuarine activities of NOAA with the activities of
other Federal and State agencies; and

(4) provide technical assistance to the Administrator, to other Fed-
eral agencies, and to State and local government agencies in—

(A) assessing the condition of estuaries;

(B) identifying estuaries of critical national or regional impor-
tance;

(C) identifying technical and management alternatives for the
restoration and protection of estuarine resources; and

(D) monitoring the implementation and effectiveness of estua-
rine management plans.

§107107. Chesapeake Bay Office

(a) DEFINITIONS.—In this section:

(1) CHESAPEAKE EXECUTIVE COUNCIL.—The term “Chesapeake Ex-
ecutive Council” means the representatives of the State of Virginia, the
State of Maryland, the State of Pennsylvania, the Environmental Pro-
tection Agency, the District of Columbia, and the Chesapeake Bay
Commission, which are signatories to the Chesapeake Bay Agreement,
and of any future signatory to the Chesapeake Bay Agreement.

(2) DIRECTOR.—The term “Director” means the Director of the Of-
fice appointed under subsection (b)(2).

(3) OFFICE.—The term “Office” means the Chesapeake Bay Office
established in subsection (b)(1).

(b) ESTABLISHMENT OF OFFICE.—

(1) INn GENERAL.—The Secretary shall establish in NOAA an office
to be known as the Chesapeake Bay Office.

(2) DIRECTOR.—The Office shall be headed by a Director who shall
be appointed by the Secretary, in consultation with the Chesapeake Ex-
ecutive Counecil. An individual appointed as Director shall have knowl-
edge and experience in research or resource management efforts in the
Chesapeake Bay.

(3) ADDITIONAL PERSONNEL.—The Director may appoint such addi-
tional personnel for the Office as the Director determines to be nec-
essary to carry out this section.

(¢) FuNCTIONS.

The Director, in consultation with the Chesapeake Ex-
ecutive Council, shall—
(1) provide technical assistance to the Administrator, to other Fed-

eral agencies, and to State and local government agencies in—
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(A) assessing the processes that shape the Chesapeake Bay sys-
tem and affect its living resources;

(B) identifying technical and management alternatives for the
restoration and protection of living resources and the habitats they
depend on; and

(C) monitoring the implementation and effectiveness of manage-
ment plans;

(2) develop and implement a strategy for the Administrator that in-
tegrates the science, research, monitoring, data collection, regulatory,
and management responsibilities of the Secretary in such a manner as
to assist the cooperative, intergovernmental Chesapeake Bay Program
to meet the commitments of the Chesapeake Bay Agereement;

(3) eoordinate the programs and activities of the various organiza-
tions in NOAA, the Chesapeake Bay Regional Sea Grant Programs,
and the Chesapeake Bay units of the National Estuarine Research Re-
serve System, including—

(A) programs and activities in—

(i) coastal and estuarine research, monitoring, and assess-
ment;

(i1) fisheries research and stock assessments;

(iii) data management;

(iv) remote sensing;

(v) coastal management;

(vi) habitat conservation and restoration; and

(vii) atmospherie deposition; and

(B) programs and activities of the Cooperative Oxford Liabora-

tory of the National Ocean Service with respect to—
(1) nonindigenous species;
(i1) estuarine and marine species pathology;
(ili) human pathogens in estuarine and marine environ-
ments; and
(iv) ecosystem health;

(4) coordinate the activities of NOAA with the activities of the Envi-
ronmental Protection Agency and other Federal, State, and local agen-
cies;

(5) establish an effective mechanism that shall ensure that projects
have undergone appropriate peer review and provide other appropriate
means to determine that projects have acceptable scientific and tech-
nical merit for the purpose of achieving maximum utilization of avail-

able funds and resources to benefit the Chesapeake Bay arca;
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(6) remain cognizant of ongoing research, monitoring, and manage-
ment projects and assist in the dissemination of the results and find-
ings of those projects; and

(7) submit to Congress and the Secretary a biennial report with re-
spect to the activities of the Office and on progress made in protecting
and restoring the living resources and habitat of the Chesapeake Bay,
which report shall include an action plan consisting of—

(A) a list of recommended research, monitoring, and data collec-
tion activities necessary to continue implementation of the strategy
desceribed in paragraph (2); and

(B) proposals for—

(i) continuing any new NOAA activities in the Chesapeake
Bay; and
(i1) the integration of those activities with the activities of
the partners in the Chesapeake Bay Program to meet the
commitments of the Chesapeake 2000 agreement and subse-
quent agreements.
(d) CHESAPEAKE BAY FISHERY AND HABITAT RESTORATION SMALL WA-
TERSHED GRANTS PROGRAM.—

(1) IN GENERAL.—The Director, in cooperation with the Chesapeake
Executive Council, shall carry out a community-based fishery and habi-
tat restoration small grants and technical assistance program in the
Chesapeake Bay watershed.

(2) GRANTS.—

(A) IN GENERAL.—The Director shall make grants under this
subsection to pay the Federal share of the cost of projects that
are carried out by entities eligible under paragraph (3) for the res-
toration of fisheries and habitats in the Chesapeake Bay.

(B) FEDERAL SHARE.—The Federal share under subparagraph
(A) shall not exceed 75 percent.

(C) TYPES OF PROJECTS.—Projects for which grants may be
made under this subsection include—

(i) the improvement of fish passageways;

(11) the creation of natural or artificial reefs or substrata
for habitats;

(iii) the restoration of wetland or sea grass;

(iv) the production of oysters for restoration projects; and

(v) the prevention, identification, and control of nonindige-
nous species.

(3) EriGiBLE ENTITIES.—The following entities are eligible to re-

ceive grants under this subsection:

August 30, 2017 (5:22 p.m.)



C:\170830\TITLE56B. XYW

© 00 N O o B~ WN B

NN NDNRRRRRRR R R
W NP, O ®© w~NO UM WNDNPRER O

24
25
26
27
28
29
30
31
32
33

35
36
37
38
39

27

(A)(i) The government of a political subdivision of a State in
the Chesapeake Bay watershed.

(i1) The government of the District of Columbia.

(B) An organization in the Chesapeake Bay watershed (such as
an educational institution or a community organization)—

(1) that is described in section 501(c) of the Internal Reve-
nue Code of 1986 (26 U.S.C. 501(¢)) and is exempt from tax-
ation under section 501(a) of the Code (26 U.S.C. 501(a));
and

(i1) that will administer the grants in coordination with a
government referred to in subparagraph (A).

(4) ADDITIONAL: REQUIREMENTS.

The Director may prescribe any
additional requirements, including procedures, that the Director consid-
ers necessary to carry out the program under this subsection.

§107108. Volunteers

(a) IN GENERAL.—The Secretary may, without regard to title 5, reeruit,
train, and accept the services of individuals without compensation as volun-
teers for NOAA or in aid of programs conducted by the Secretary through

NOAA.

(b) INCIDENTAL EXPENSES.

The Secretary may provide for incidental
expenses such as transportation, uniforms, lodging, awards (including nomi-
nal cash awards) and recognition, and subsistence of volunteers without re-

gard to their places of residence.

(¢) NONEMPLOYEE STATUS.
(1) IN GENERAL.—A volunteer under this section—
(A) is not a Federal employee; and
(B) is not subject to provisions of law relating to Federal em-
ployment, including provisions relating to hours of work, rates of
compensation, leave, unemployment compensation, and Federal
employee benefits.

(2) EXCEPTIONS.

A volunteer under this section is deemed to

(A) TORT CLAIMS.
be a Federal employee for purposes of the tort claim provisions
of title 28.

(B) COMPENSATION FOR WORK INJURIES.

A volunteer under
this section is deemed to be an employee of the United States
within the meaning of the term “employees” (as defined in section
8101 of title 5) for purposes of subchapter I of chapter 81 of title

5, which subchapter shall apply with respect to the volunteer.
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§107109. Cooperative research and training programs

(a) IN GENERAL.—For the purpose of developing adequate, coordinated,
cooperative research and training programs for fish and wildlife resources,
the Secretary may enter into cooperative agreements, relating to cooperative
research units, with—

(1) colleges and universities;

(2) State fish and wildlife agencies; and

(3) nonprofit organizations.

(b) LamIiTaTION.—Federal participation in a cooperative unit program
under subsection (a) shall be limited to—

(1) the assignment by the Secretary of scientifie personnel of the De-
partment of Commerce to serve at a unit;

(2) the provision of assistance (including reasonable financial com-
pensation) for the work of researchers on fish and wildlife ecology and
resource management projects funded under this section;

(3) the supply of equipment for the operations of a unit, from equip-
ment that is available to the Secretary for that purpose; and

(4) the payment of incidental expenses of Federal personnel and em-
ployees of a cooperating agency assigned to a unit.

§107110. Enforcement
(a) LAW ENFORCEMENT TRAINING PROGRAM.—

(1) INn GENERAL.—To provide for and encourage training, research,
and development for the purpose of improving fish and wildlife law en-
forcement and developing new methods for the prevention, detection,

and reduction of violation of fish and wildlife laws, and the apprehen-

sion of violators of fish and wildlife laws, the Secretary may-

(A) establish and conduet national training programs to provide,
at the request of a State, training for State fish and wildlife law
enforecement personnel;

(B) develop new or improved approaches, techniques, systems,
equipment, and service to improve and strengthen fish and wildlife
law enforecement; and

(C) assist in conducting, at the request of an appropriate State
official, local or regional training programs for the training of
State fish and wildlife law enforcement personnel.

(2) ESTABLISHED PROGRAMS.—Training programs under paragraph

(1) shall be conducted to the maximum extent practicable through es-
tablished programs.

(3) REIMBURSEMENT.—The Secretary may require reimbursement
from a State for an expenditure made pursuant to subparagraph (A)

or (C) of paragraph (1).
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(b) LAwW ENFORCEMENT COOPERATIVE AGREEMENT.—

(1) In GENERAL.—Notwithstanding any other law, the Secretary
may utilize, by agreement and with or without reimbursement, the per-
sonnel, services, and facilities of another Federal agency or a State
agency, to the extent the Secretary considers necessary for the enforce-
ment of—
(A) any Federal or State law, if enforecement is on an arca of
land or water or interest in an area of land or water—
(i) under the Secretary’s jurisdiction; and
(i1) administered or managed for fish and wildlife purposes;
or
(B) any law administered by the Secretary relating to fish and
wildlife.

(2) STATUS OF PERSONNEL.—Personnel used under paragraph (1)

who are not employees of another Federal agency:

(A) are not Federal employees and are not subject to the provi-
sions of law relating to Federal employment, including those relat-
ing to hours of work, competitive examination, rates of compensa-
tion, and Federal employee benefits, but may be considered eligible
for compensation for work injuries under subchapter III of chapter
81 of title 5;

(B) are investigative or law enforcement officers of the United
States for purposes of the tort claim provisions of title 28;

(C) may, to the extent specified by the Secretary, search, seize,
arrest, and exercise any other law enforcement functions or au-
thorities under Federal law relating to fish and wildlife, in cases
in which those functions or authorities are made applicable by law
to employees, officers, or other persons designated or employed by
the Secretary; and

(D) are officers or employees of the Department of Commerce
within the meaning of sections 111 and 1114 of title 18.

(¢) DISPOSAL OF ABANDONED OR FORFEITED PROPERTY.—

(1) IN GENERAL.—Subject to paragraph (2), notwithstanding any
other law, all fish, wildlife, plants, or other items abandoned or for-
feited to the United States under any law administered by the Sec-
retary relating to fish, wildlife, or plants shall be disposed of by the
Secretary in such a manner as the Secretary considers appropriate (in-

cluding loan, gift, sale, or destruction).

(2) PROHIBITION ON SALE OF CERTAIN ITEMS.—In carrying out

paragraph (1), the Seeretary shall not sell a species of fish, wildlife,
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or plant, or derivative of any fish, wildlife, or plant, for which the sale

is prohibited by a Federal law other than this section.

(3) USE OF REVENUES.—The Secretary may expend any revenues
received from the disposal of an item under paragraph (1), and all
sums referred to in sections 201809(a) and 203108(e)(1) of this title—

(A) to make payments in accordance with those sections; and
(B) to pay costs associated with—

(i) shipping an item described in paragraph (1) to and
from a place of storage, sale, or temporary or final disposal,
including temporary or permanent loan;

(i) storage of an item, including inventory of, and security
for, the item;

(ii1) appraisal of the item;

(iv) sale or other disposal of the item in accordance with
applicable law, including auctioneer commissions and related
expenses; and

(v) payment of a valid lien or other encumbrance on the
item and payment for other measures required to clear title
to the item.

(d) EFrecT OoF SECTION.—Nothing in this section invalidates a law en-
forcement agreement or delegation made by the Secretary with respect to

fish and wildlife before November 8, 1978.

(e) LAW ENFORCEMENT OPERATIONS.

(1) INn GENERAL.—With respect to an undercover or other enforce-
ment operation that is necessary for the detection and prosecution of

a violation of a law administered by the Administrator relating to fish,

wildlife, or plants, the Secretary may, notwithstanding any other law:

(A) direct the advance of funds that may be deposited in com-
mercial banks or other financial institutions;

(B) use appropriations for payment for information, rewards, or
evidence concerning violations, without reference to any rewards to
which a person may otherwise be entitled by law (and any
amounts subsequently recovered shall be reimbursed to the current
appropriation); and

(C)(1) use appropriations to establish or acquire a proprietary
corporation or business entity as part of an undercover operation;

(i1) operate the corporation or business entity on a commercial
basis;

(iii) lease space and make other necessary expenditures; and

(iv) use the proceeds from the undercover operation to offset

necessary and reasonable expenses incurred in the operation.
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(2) PROCEEDS.—At the conclusion of an operation under paragraph
(1), the proceeds shall be deposited in the Treasury as miscellaneous
receipts.

Subtitle II—Conservation of Wildlife

Division A—Wildlife Generally
Chapter 201—Endangered Species

D OB~ W DN P
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Subchapter I—General Provisions

§201101. Findings, purposes, and policy

Congress finds and declares that—

(1) various species of fish, wildlife, and plants in the United States
have been rendered extinet as a consequence of economic growth and
development untempered by adequate concern and conservation;

(2) other species of fish, wildlife, and plants have been so depleted
in numbers that they are in danger of or threatened with extinction;

(3) the species of fish, wildlife, and plants described in paragraphs
(1) and (2) are of aesthetie, ecological, educational, historical, ree-
reational, and scientific value to the United States and its people;

(4) the United States has pledged itself as a sovereign State in the
international community to conserve, to the extent practicable, the var-

ious species of fish, wildlife, and plants facing extinction, pursuant to—

(A) Convention Between the United States of America and
Great Britain for the Protection of Migratory Birds in Canada
and the United States, signed at Washington August 16, 1916 (39
Stat. 1702; TS 628);

(B) Convention Between the United States of America and the
United Mexican States for the Protection of Migratory Birds and
Game Mammals, signed at Mexico February 7, 1936 (50 Stat.
1311; TS 912);

(C) Convention Between the United States of America and
Japan for the Protection of Migratory Birds and Birds in Danger
of Extinction, and Their Environment, signed at Tokyo March 4,
1972 (25 UST 3329; TIAS 7990);

(D) the Convention on Nature Protection and Wild Life Preser-
vation in the Western Hemisphere, done at the Pan American
Union, Washington October 12, 1940 (56 Stat. 1354; TS 981);

(E) the Convention on Future Multilateral Cooperation in the
Northwest Atlantic Fisheries, signed at Ottawa October 24, 1978
(1135 UNTS 369);
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(F) the Convention for the Conservation of Anadromous Stocks
in the North Pacific Ocean, done at Moscow February 11, 1992
(TIAS 11465);
(G) the Convention on International Trade in Endangered Spe-
cies of Wild Fauna and Flora, done at Washington March 3, 1973
(27 UST 1087; TIAS 8249); and
(IT) other international agreements; and
(5) encouraging the States and other interested parties, through
Federal financial assistance and a system of incentives, to develop and
maintain conservation programs that meet national and international

standards is a key

(A) to meeting the international commitments of the United
States; and
(B) to better safeguarding the heritage of the United States in
fish, wildlife, and plants for the benefit of all its citizens.
(b) PURPOSES.—The purposes of this chapter are—

(1) to provide a means whereby the ecosystems on which endangered
species and threatened species depend may be conserved;

(2) to provide a program for the conservation of endangered species
and threatened species; and

(3) to take steps that are appropriate to achieve the purposes of the
international agreements referred to in subsection (a)(4).

(e) Porrcy.—It is the policy of Congress that—

(1) all Federal agencies shall seek to conserve endangered species
and threatened species and shall utilize their authorities in furtherance
of the purposes of this chapter; and

(2) Federal agencies shall cooperate with State and local agencies to
resolve water resource issues in concert with conservation of endan-
gered species.

§201102. Definitions
In this chapter:

(1) ALTERNATIVE COURSES OF ACTION.—The term ‘‘alternative
courses of action” means all alternatives and is not limited to original
project objectives and agency jurisdiction.

(2) CITES.—The term “CITES” means the Convention on Inter-
national Trade in Endangered Species of Wild Fauna and Flora, done
at Washington March 3, 1973 (27 UST 1087; TIAS 8249).

(3) COMMERCIAL ACTIVITY.—

(A) IN GENERAL.—The term “commercial activity” means any

activity of industry or trade.

'3

(B) IncLUSIONS.—The term ‘“‘commercial activity” includes—
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(i) the buying or selling of a commodity; and
(i1) an activity conducted for the purpose of facilitating the
buying or selling of a commodity.

(C) EXCLUSION.—The term ‘“‘commercial activity” does not in-
clude exhibition of a commodity by a museum or similar cultural
or historical organization.

(4) CONSERVE.—
(A) IN GENERAL.—The term ‘“‘conserve” means to use all meth-

ods and procedures that are necessary to bring a listed species to

the point at which the measures provided pursuant to this chapter

are no longer necessary.

(B) METIIODS AND PROCEDURES.—The methods and proce-
dures referred to in subparagraph (A)—

(i) include all activities associated with scientific resources
management such as research, census, law enforcement, habi-
tat acquisition and maintenance, propagation, live trapping,
and transplantation; and

(ii) in the extraordinary case where population pressures
within a particular ecosystem cannot be otherwise relieved,
may include regulated taking.

(5) COOPERATIVE AGREEMENT.—The term ‘“‘cooperative agreement”’
means a cooperative agreement entered into under section 201303 of
this title.

(6) CRITICAL HABITAT.—The term “critical habitat’ for a listed spe-
cles means—

(A) a specific area or group of areas within the geographical
area occupied by the listed species, at the time the species is list-
ed, on which is found physical or biological features—

(i) that are essential to the conservation of the listed spe-
cies; and

(i1) that may require special management considerations or
protection; and

(B) a specific area or group of areas outside the geographical
area occupied by the listed species, at the time the species is list-
ed, on a determination by the Secretary that the area or group
of areas is essential for the conservation of the species.

(7) DELIST.—The term ‘“‘delist” means to remove a species from a
list.

(8) DELISTED SPECIES.—The term “delisted species” means a spe-
cies that has been removed from a list.

(9) ENDANGERED SPECIES.—
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(A) IN GENERAL—The term “endangered species” means a spe-

cies that is in danger of extinction throughout all or a significant
portion of its range.

(B) ExcLusioN.—The term ‘“endangered species” does not in-
clude a species of the Class Insecta determined by the Secretary
to constitute a pest, the protection of which under this chapter
would present an overwhelming and overriding risk to humans.

(10) ENDANGERED SPECIES LIST.—The term “endangered species
list” means the list of endangered species maintained by the Secretary
under section 201204 (a)(1)(A) of this title.

(11) FEDERAL AGENCY.—The term “Federal agency” means a de-
partment, agency, or instrumentality of the United States.

(12) FIs OR WILDLIFE.—

(A) IN GENERAL.—The term “fish or wildlife” means a member

of the animal kingdom.

(B) INCLUSIONS.—The term ‘“‘fish or wildlife” includes

(i) a mammal, fish, bird (including a migratory, nonmigra-
tory, or endangered bird for which protection is also afforded
by treaty or other international agreement), amphibian, or
reptile;

(i1) a mollusk, crustacean, arthropod, or any other inverte-
brate; and

(ii1) a part, product, egg, or offspring of a member of the
animal kingdom, or the dead body or body part of a member

of the animal kingdom.

(13) FOREIGN COMMERCE.—The term “‘foreign commerce” includes
a transaction—
(A) between persons within 1 foreign country;
(B) between persons in 2 or more foreign countries;
(C) between a person within the United States and a person in
a foreign country; and
(D) between persons within the United States, if the transaction
involves the movement of fish or wildlife in a foreign country.

(14) ImPORT.—The term “‘import” means to land on, bring into, or
introduce into, or attempt to land on, bring into, or introduce into, a
place subject to the jurisdiction of the United States, whether or not
the landing, bringing, or introduction constitutes an importation within
the meaning of the customs laws of the United States.

(15) LasT.—

(A) NOUN.—The term “list”, used as a noun, means—

(i) the endangered species list; or
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(i1) the threatened species list.
(B) VERB.—The term “list”, used as a verb, means to add a
species to a list.

(16) LISTED SPECIES.—The term “listed species” means—

(A) an endangered species; and
(B) a threatened species.

(17) PENDING SPECIES.—The term “pending species” means a spe-
cies with respect to which the Secretary makes a finding under section
201202(a)(2)(C)(1) of this title.

(18) PERMIT OR LICENSE APPLICANT.—The term ‘‘permit or license
applicant” means, with respect to an action of a Federal agency for
which exemption is sought under subchapter IV, a person whose appli-
cation to the Federal agency for a permit or license has been denied
primarily because of the application of section 201403 of this title to
the agency action.

(19) PERSON.—The term “person’” means—

(A) an individual, corporation, partnership, trust, association, or
any other private entity;
(B) an officer, employee, agent, department, or instrumentality
of—
(i) the Federal Government;
(i1) a State, municipality, or political subdivision of a State;
or
(iii) a foreign government;
(C) a State, municipality, or political subdivision of a State; or
(D) any other entity subject to the jurisdiction of the United
States.
(20) PLACE SUBJECT TO THE JURISDICTION OF TIIE UNITED

STATES.

The term “‘place subject to the jurisdiction of the United
States” includes a special area (as defined in section 3 of the Magnu-
son-Stevens  Fishery Conservation and Management Act (16 U.S.C.
1802)).
(21) PLANT.—
(A) IN GENERAL.—The term “plant” means a member of the
plant kingdom.

(B) INCLUSIONS.

The term ‘“plant” includes a seed, root, or
any other part of a member of the plant kingdom.

(22) PROPOSED CRITICAL, HABITAT.—The term ‘“proposed ecritical

habitat” means habitat that is proposed to be designated under section

201201(b) of this title.
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(23) PROPOSED SPECIES.—The term “proposed species” means a
species that is proposed to be listed.

(24) RECOVERY PLAN.—The term ‘“‘recovery plan” means a plan de-

veloped under section 201208 of this title.

(25) SECRETARY.—The term “Secretary’
(A) means—
(1) the Secretary of the Interior; or

(i1) the Secretary of Commerce, as program responsibilities

are vested pursuant to section 107105 of this title; and

(B) with respect to the enforecement of the provisions of this

chapter and CITES that pertain to the importation or exportation

of terrestrial plants, and subject to section 421 of the Homeland

Security Act of 2002 (6 U.S.C. 231) and the Department of

Homeland Security Reorganization Plan of November 25, 2002 (6

U.S.C. 542 note), means the Secretary of Agriculture, concur-

rently with the Secretary of the Interior.

(26) SPECIES.

The term “species’” includes—
(A) a subspecies of fish or wildlife or of a plant; and
(B) a distinet population segment of a species of a vertebrate
fish or wildlife that interbreeds when mature.

(27) STATE.—The term ‘“State” means a State, the District of Co-
lumbia, Puerto Rico, Guam, American Samoa, and the Virgin Islands.

(28) STATE AGENCY.—The term ‘‘State agency” means a State
agency, department, board, commission, or other governmental entity
that is responsible for the management and conservation of fish, plant,
or wildlife resources within a State.

(29) TAKE.—The term ‘“‘take”, with respect to fish or wildlife or to
a plant, means to harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, or collect the fish or wildlife or plant, or to attempt to engage
in any such conduct.

(30) THREATENED SPECIES.—The term “threatened species” means
a species that is likely to become an endangered species within the fore-
seeable future throughout all or a significant portion of its range.

(31) THREATENED SPECIES LIST.—The term “threatened species
list” means the list of threatened species maintained by the Secretary
under section 201204(a)(1)(B) of this title.

The term “United States”, when used in a

(32) UNITED STATES.

b

gcographical context, includes all States.
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§201103. Conservation program
(a) IN GENERAL.—The Secretary, and the Secretary of Agriculture with
respect to the National Forest System, shall implement a program to con-
serve fish or wildlife and plants, including listed species.

(b) LAND ACQUISITION AUTHORITIES.

(1) IN GENERAL.—To carry out a program under subsection (a), the
Secretary or the Secretary of Agriculture—

(A) shall utilize the appropriate land acquisition and other au-
thority under—

(i) sections 105102, 105104 through 105113, 107108,
213101, and 213103 of this title;

(i1) chapter 211 of this title;

(ii1) subehapter IIT of chapter 261 of this title;

(iv) sections 2 through 4 and 6 through 8 of the Fish and
Wildlife Coordination Act (16 U.S.C. 662 through 664, 666
through 666b); and

(v) sections 4 and 9 of the Fish and Wildlife Act of 1956
(16 U.S.C. 742¢, 742h); and

(B) may acquire, by purchase, donation, or otherwise, an area
of land or water, or an interest in an area of land or water.

(2) ADDITIONAL AUTHORITY.—The authority under paragraph
(1)(B) is in addition to any other land acquisition authority vested in
the Secretary or the Secretary of Agriculture.

(¢) FUNDING.—Funds made available pursuant to chapter 2003 of title
54, United States Code, may be used for the purpose of acquiring an area
of land or water, or an interest in an area of land or water, under sub-

section (b).

Subchapter II—Endangered Species List
and Threatened Species List

§201201. Determination of endangered species and threat-
ened species and designation of critical habitats
(a) DETERMINATION OF ENDANGERED SPECIES AND THREATENED SPR-
CIES.—
(1) FacTOors.—The Secretary shall by regulation determine whether
a species is an endangered species or threatened species because of any
of the following factors:
(A) Present or threatened destruction, modification, or curtail-
ment of a habitat or range of the species.
(B) Overutilization of the species for commercial, recreational,
scientifie, or educational purposes.

(C) Disease or predation.

August 30, 2017 (5:22 p.m.)
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(D) Inadequacy of existing regulatory mechanisms.

(I£) Other natural or manmade factors affecting the continued
existence of the species.

(2) SPECIES UNDER AUTHORITY OF SECRETARY OF COMMERCE.—

(A) In GENERAL.—This paragraph applies with respect to a
species over which program responsibilities are vested in the Sec-
retary of Commerce pursuant to section 107105 of this title.

(B) INCREASED PROTECTION.—

(i) DETERMINATION.—Clause (ii) applies if the Secretary
of Commerce determines that a species should be—

(I) listed; or
(IT) changed in status from a threatened species to an
endangered species.

(i1) IMPLEMENTATION.—The Secretary of Commerce shall
inform the Secretary of the Interior of a determination de-
seribed in clause (i), and the Secretary of the Interior shall
list the species in accordance with this subchapter.

(C) DECREASED PROTECTION.—

(i) DETERMINATION.—Clause (ii) applies if the Secretary
of Commerce determines that a species should be—

(I) delisted; or
(IT) changed in status from an endangered species to
a threatened species;

(ii) RECOMMENDATION AND POSSIBLE IMPLEMENTA-
TION.—Based on the determination described in clause (i),
the Secretary of Commerce shall recommend to the Secretary
of the Interior the delisting or change in status. If the Sec-
retary of the Interior concurs in the recommendation, the
Secretary of the Interior shall implement the recommenda-
tion.

(D) REQUIRED PRIOR FAVORABLE DETERMINATION.—The Sec-
retary of the Interior shall not list or delist any species, or change
the status of any listed species, without a prior favorable deter-
mination made pursuant to this paragraph by the Secretary of
Commerce.

(b) DESIGNATION OF CRITICAL HABITAT.—

(1) IN GENERAL.—The Secretary, by regulation and to the maximum
extent prudent and determinable, after consultation as appropriate with
affected States—

(A) shall, concurrently with making a determination under sub-

section (a) that a species is an endangered species or a threatened
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species, designate any habitat of the species that is then consid-
ered to be critical habitat; and

(B) may, from time to time after the designation of the habitat
as appropriate, revise the designation.

(2) SPECIES LISTED AS OF NOVEMBER 10, 1978 FOR WHICH NO CRIT-
ICAL HABITAT IS ESTABLISHED.—Critical habitat may be established
for species that were listed as of November 10, 1978, for which no crit-
ical habitat was established before that date.

(3) LaMITATION.—Except in circumstances determined by the Sec-
retary, critical habitat established for a listed species shall not include
the entire geographical area that can be oceupied by the listed species.

(4) EXCEPTION FOR THE DEPARTMENT OF DEFENSE.—

(A) IN GENERAL.—The Secretary shall not designate as critical
habitat for a listed species any land or other geographical area
owned or controlled by the Department of Defense, or designated
for its use, that is subject to an integrated natural resources man-
agement plan prepared under section 101 of the Sikes Act (16
U.S.C. 670a), if the Secretary determines in writing that the plan
provides a benefit to the listed species for which critical habitat
is proposed for designation.

(B) NO EFFECT ON CONSULTATION REQUIREMENT.—Nothing
in this subsection affects the requirement to consult under section
201403(a) of this title with respect to an agency action (as defined
under section 201401 of this title).

(C) NO EFFECT ON OBLIGATION TO COMPLY.—Nothing in this
subsection affects the obligation of the Department of Defense to
comply with section 201801 of this title, including the prohibition

preventing extinetion and taking of listed species.

(¢) BASES FOR DETERMINATIONS AND DESIGNATIONS.

(1) DETERMINATION OF SPECIES.
(A) IN GENERAL.—The Secretary shall make a determination
required by subsection (a) with respect to a species solely on the
basis of the best scientific and commercial data available to the
Secretary after—
(i) conducting a review of the status of the species; and
(ii) taking into account the efforts being made by a State
or foreign country, or a political subdivision of a State or for-
eign country, to protect the species, whether by—
(I) predator control;

(IT) protection of habitat and food supply; or



C:\170830\TITLE56B.XYW

© 00 N O o B~ WN B

-b-bwwwwwgwwwwl\)l\)r\)l\)l\)r\)l\)l\)r\)l\)lﬂHI—‘I—‘HI—‘I—‘HI—‘H
R O © 00 N O O W NP O ©O© 00 ~NO O WNPEFP OOV o0 ~NO Ol A WDN P O

August 30, 2017 (5:22 p.m.)

(a) DETERMINATION OF SPECIES.

41

(ITT) other conservation practices within any area

under its jurisdiction or on the high seas.

(B) INTERNATIONAL CONSIDERATIONS.—In carrying out sub-
section (a), the Secretary shall give consideration to species that
are—

(i) designated by a foreign country, or pursuant to an
international agreement, as requiring protection from unre-
stricted commeree; or

(i1) identified by a State agency, or by an agency of a for-
eign country that is responsible for the conservation of fish
or wildlife or plants, as in danger of extinction or likely to

become in danger of extinction within the foreseeable future.

(2) DESIGNATION OF CRITICAL HABITAT.—

(A) IN GENERAL.

The Secretary shall designate critical habi-
tat, and make revisions to designations of critical habitat, under
subsection (b) on the basis of the best scientific data available and
after taking into consideration the economic impact, the impact on
national security, and any other relevant impact of specifying a
particular area as critical habitat.

(B) ExcnLusions.—The Secretary may exclude an area from
critical habitat for a listed species if the Secretary determines that
the benefits of the exclusion outweigh the benefits of specifying the
area as part of the eritical habitat, unless the Secretary deter-
mines, based on the best scientific and ecommercial data available,
that the failure to designate the area as critical habitat will result

in the extinction of the listed species.

§201202. Petitions relating to determinations of species

and designations of critical habitats

(1) FINDING WHETHER PETITION PRESENTS SUBSTANTIAL SCI-

ENTIFIC OR COMMERCIAL INFORMATION.—

(A) IN GENERAL.—To the maximum extent practicable, not
later than 90 days after receiving a petition of an interested per-
son under section 553(e) of title 5 to list or delist a species, the
Secretary shall make a finding as to whether the petition presents
substantial scientific or commercial information indicating that the
petitioned action may be warranted.

(B) REVIEW OF sTATUS.—If a petition under subparagraph (A)
is found to present substantial scientific or commercial informa-
tion eoncerning a species, the Secretary shall promptly commence

a review of the status of the species.
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(C) PUBLICATION IN THE FEDERAL REGISTER.—The Secretary
shall promptly publish a finding under subparagraph (A) in the

Federal Register.

(2) FINDING WHETHER PETITION IS WARRANTED.—Not later than
12 months after receiving a petition that is found under paragraph (1)
to present substantial scientific or commercial information indicating
that the petitioned action may be warranted, the Secretary shall make

one of the following findings:

(A) PETITIONED ACTION NOT WARRANTED.—The Secretary
finds that the petitioned action is not warranted, in which case the
Secretary shall promptly publish the finding in the Federal Reg-
ister.

(B) PETITIONED ACTION WARRANTED.—The Secretary finds
that the petitioned action is warranted, in which case the Seec-
retary shall promptly publish in the Federal Register a general no-
tice and the complete text of a proposed regulation to implement
the action in accordance with section 201203(b) of this title.

(C) PETITIONED ACTION WARRANTED, BUT UNDER CERTAIN

CIRCUMSTANCES.

(i) IN GENERAL.—The Secretary finds that the petitioned
action is warranted, but the Secretary also finds that—

(I) the immediate proposal and timely promulgation of
a final regulation implementing the petitioned action in
accordance with subsections (b) and (¢) of section
201203 of this title are precluded by pending proposals
to determine whether any species is an endangered spe-
cles or a threatened species; and

(IT) expeditious progress is being made to list qualified
species and to delist species for which the protections of
this chapter are no longer necessary.

(i1) PUBLICATION.—The Secretary shall promptly publish a
finding under clause (i) in the Federal Register, with a de-
seription and evaluation of the reasons and data on which the
finding is based.

(ili) TREATMENT OF PETITION.—A petition with respect to
which a finding is made under clause (i) shall be treated as
a petition that—

(I) is resubmitted to the Secretary under paragraph
(1) on the date of the finding; and
(IT) presents substantial scientific or commercial infor-

mation that the petitioned action may be warranted.
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(iv) MONITORING.—The Secretary shall implement a sys-
tem to monitor effectively the status of all species with re-
spect to which a finding is made under clause (i) and shall
make prompt use of the authority under section 201203(d)
of this title to prevent a significant risk to the well-being of
any of the species.

(3) JUDICIAL REVIEW.—A negative finding deseribed in paragraph
(1) and a finding described in subparagraph (A) or (C)(i) of paragraph
(2) shall be subject to judicial review.

(b) DESIGNATION OF CRITICAL HABITAT.—

(1) FINDING WHETHER PETITION PRESENTS SUBSTANTIAL SCI-
ENTIFIC OR COMMERCIAL INFORMATION.—

(A) IN GENERAL.—To the maximum extent practicable, not
later than 90 days after receiving the petition of an interested per-
son under section 553(e) of title 5 to revise a critical habitat des-
ignation, the Secretary shall make a finding as to whether the pe-
tition presents substantial scientific information indicating that
the revision may be warranted.

(B) PuBLICATION.—The Secretary shall promptly publish the
finding made under subparagraph (A) in the Federal Register.

(2) INTENDED ACTION OF SECRETARY.—Not later than 12 months
after receiving a petition that is found under paragraph (1) to present
substantial scientific information indicating that the requested revision
may be warranted, the Secretary shall determine how the Secretary in-
tends to proceed with the requested revision and promptly publish no-

tice of the intention in the Federal Register.

§201203. Additional rulemaking procedures

(a) IN GENERAL.—Except as provided in subsections (b) and (¢), section

553 of title 5 applies to any regulation preseribed to carry out this chapter.

(b) PROPOSED REGULATIONS.—With respect to a regulation proposed by

the Secretary to implement a determination, designation, or revision re-
ferred to in subsection (a) or (b) of section 201201 of this title, the Sec-

retary shall—

(1) not less than 90 days before the effective date of the regula-
tion—
(A) publish a general notice and the complete text of the pro-
posed regulation in the Federal Register;
(B) give actual notice of the proposed regulation (including the
complete text of the regulation) to—
(i) the State agency in each State in which the species is

believed to occur; and
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(i1) each county or equivalent jurisdiction in which the spe-

cies is believed to occur; and
(C) invite the comment of the State agency and each jurisdic-
tion referred to in subparagraph (B) on the proposed regulation;

(2) to the extent practical, and in cooperation with the Secretary of
State, give notice of the proposed regulation to each foreign country
in which the species is believed to occur or whose citizens harvest the
species on the high seas, and invite the comment of the foreign country
on the proposed regulation;

(3) give notice of the proposed regulation to such professional sei-
entific organizations as the Secretary considers appropriate;

(4) publish a summary of the proposed regulation in a newspaper of
general circulation in each area of the United States in which the spe-
cies is believed to occur; and

(5) promptly hold 1 public hearing on the proposed regulation if a
person files a request for such a hearing not later than 45 days after
the date of publication of general notice.

(¢) FINAL REGULATIONS.

(1) IN GENERAL.—Within the 1-year period beginning on the date
on which general notice is published in accordance with subsection

(b)(1)(A) regarding a proposed regulation, the Secretary shall publish

in the Federal Register
(A) if a determination as to whether a species is an endangered
species or a threatened species or a revision of critical habitat is
involved—
(1) a final regulation to implement the determination;
(i1) a final regulation to implement the revision or a finding
that the revision should not be made;
(ii1) notice that the 1-year period is being extended under
paragraph (2); or
(iv) notice that the proposed regulation is being withdrawn
under paragraph (3), together with the finding on which the
withdrawal is based; or
(B) subject to paragraph (4), if a designation of eritical habitat
is involved—
(i) a final regulation to implement the designation; or
(i1) notice that the 1-year period is being extended under
paragraph (4).

(2) EXTENSIONS.

(A) IN GENERAL.—If the Secretary finds with respect to a pro-

posed regulation deseribed in paragraph (1)(A) that there is sub-
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stantial disagreement regarding the sufficiency or accuracy of the
available data relevant to the determination or revision, the Sec-
retary may extend the 1-year period specified in paragraph (1) for
not more than 6 months for purposes of soliciting additional data.

(B) PUBLICATION REQUIREMENT AT THE CLOSE OF EXTENDED
PERIOD.—If the 1-year period specified in paragraph (1) is ex-
tended under this paragraph with respect to a proposed regulation,
then before the close of the extended period, the Secretary shall
publish in the Federal Register—

(i) a final regulation to implement the determination or re-
vision concerned;
(i1) a finding that the revision should not be made; or
(iii) a notice of withdrawal of the regulation under para-
graph (3), together with the finding on which the withdrawal
is based.
(3) WITHDRAWAL OF REGULATIONS.—

(A) IN GENERAL.—If a proposed regulation described in para-
egraph (1)(A) is not prescribed as a final regulation within the 1-
year period (or longer period if extension under paragraph (2) ap-
plies) because the Secretary finds that there is not sufficient evi-
dence to justify the action proposed by the regulation, the Sec-
retary shall immediately withdraw the regulation.

(B) JupiciaL REVIEW.—The finding on which a withdrawal is
based shall be subject to judicial review.

(C) PREVIOUS WITHDRAWALS.—The Secretary shall not propose
a regulation that has been withdrawn under this paragraph unless
the Secretary determines that sufficient new information is avail-
able to warrant the proposal.

(4) CONCURRENT PUBLICATION OF REGULATIONS DESIGNATING

CRITICAL HABITATS.

A final regulation designating critical habitat of

a listed species shall be published concurrently with the final regulation

implementing the determination that the species is endangered or
threatened, unless the Secretary determines that—

(A) it is essential to the conservation of the species that the reg-

ulation implementing the determination be promptly published; or

(B) ecritical habitat of the species is not then determinable, in

which case the Secretary, with respect to the proposed regulation

to designate the habitat, may extend the 1-year period specified

in paragraph (1) by not more than 1 additional year, but not later

than the close of the additional year, the Secretary shall publish

a final regulation based on data that may be available at that
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time, designating, to the maximum extent prudent, the critical

habitat.

(1) DEFINITION OF EMERGENCY REGULATION.—In this subsection,
“emergency regulation” means a regulation preseribed by the Secretary
in regard to an emergency posing a significant risk to the well-being
of a species of fish or wildlife or plant.

(2) IN GENERAL.—Neither subsection (a), (b), or (¢) nor section 553
of title 5 shall apply to an emergency regulation if—

(A) at the time of publication of the emergency regulation in
the Federal Register, the Secretary publishes in the Federal Reg-
ister detailed reasons why the emergency regulation is necessary;
and

(B) in the case that an emergency regulation applies to a resi-
dent species of fish or wildlife or plant, the Secretary gives actual
notice of the emergency regulation to the State agency in each
State in which the species is believed to occur.

(3) EFFECTIVE DATE.—An emergency regulation shall, at the discre-
tion of the Secretary, take effect immediately on the publication of the
regulation in the Federal Register.

(4) CESSATION OF EFFECTIVENESS.

-An emergency regulation pre-
seribed under this subsection shall cease effectiveness at the close of
the 240-day period following the date of publication unless, during the
240-day period, compliance is made with the rulemaking procedures
that would apply to the regulation without regard to this subsection.

(5) WITHDRAWAL OF EMERGENCY REGULATION.—If at any time
after issuing an emergency regulation, the Secretary determines, on the
basis of the best appropriate data available to the Secretary, that sub-
stantial evidence does not exist to warrant the emergency regulation,

the Secretary shall withdraw the emergency regulation.

(e) INCLUSIONS IN THE FEDERAL REGISTER.—

(1) IN GENERAL.—The publication in the Federal Register of a pro-
posed or final regulation that is necessary or appropriate to carry out
this chapter shall include a summary, made by the Secretary, of the
data on which the regulation is based, which shall show the relationship

of the data to the regulation.

(2) ADDITIONAL INCLUSION FOR CERTAIN REGULATIONS.—If the
regulation designates or revises critical habitat, the summary shall, to
the maximum extent practicable, also include a brief deseription and

evaluation of activities (whether public or private) that, in the opinion
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of the Secretary, if undertaken, may adversely modify the habitat, or
may be affected by the designation.
§201204. Endangered species list and threatened species
list
(a) PUBLICATION OF LISTS IN THE FEDERAL REGISTER.—
(1) In GENERAL.—The Secretary of the Interior shall publish in the

Federal Register:

(A) a list of all species determined by the Secretary of the Inte-
rior or the Secretary of Commerce to be endangered species; and

(B) a list of all species determined by the Secretary of the Inte-
rior or the Secretary of Commerce to be threatened species.

(2) CONTENTS.—A list shall—

(A) refer to each species contained in the list by its secientific
name and common name or names, if any;

(B) specify with respect to each of the species over what portion
of its range the species is endangered or threatened; and

(C) specify any critical habitat within the range.

(3) REVISION OF LISTS.—The Secretary shall from time to time re-
vise each list to reflect recent determinations, designations, and revi-
sions made in accordance with sections 201201, 201202, and 201203
of this title.

(b) REVIEWS AND CHANGES.—

(1) IN GENERAL.—The Secretary shall—
(A) conduct, at least once every 5 years, a review of all species
included in a list as in effect at the time of the review; and
(B) determine on the basis of the review whether any of the spe-
cies should—
(1) be delisted;
(i1) be changed in status from an endangered species to a
threatened species; or
(i11) be changed in status from a threatened species to an

endangered species.

(2) COMPLIANCE WITH CERTAIN PROVISIONS.—A determination
under paragraph (1)(B) shall be made in accordance with sections
201201, 201202, and 201203 of this title.

§201205. Submission to State agency of justification for
regulations inconsistent with State agency’s com-
ments or petition

If, in the case of a regulation proposed by the Secretary under section

201201 of this title, a State agency to which notice of the proposed regula-

tion was given in accordance with section 201203(b)(1)(B) of this title files

August 30, 2017 (5:22 p.m.)
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comments disagreeing with all or part of the proposed regulation, and the
Secretary issues a final regulation which is in conflict with the comments,
or if the Secretary fails to adopt a regulation pursuant to an action peti-
tioned by a State agency under section 201202 of this title, the Secretary
shall submit to the State agency a written justification for the Secretary’s
failure to adopt regulations consistent with the State agency’s comments or
petition.
§201206. Regulations protecting threatened species
(a) IN GENERAL.—When a species is listed as a threatened species pursu-
ant to section 201204 of this title, the Secretary shall issue such regulations
as the Secretary considers necessary and advisable to provide for the con-
servation of the threatened species.
(b) AcTs PROOIBITED BY SECTION 201801(a).—
(1) IN GENERAL.—With respect to a threatened species, the See-
retary may by regulation prohibit any act—
(A) prohibited for an endangered species of fish or wildlife
under section 201801(a)(1) of this title; or
(B) prohibited for an endangered species of plant under section
201801 (a)(2) of this title.

(2) EXCEPTION FOR COOPERATING STATES.

With respect to the
taking of resident species of fish or wildlife, the regulations prescribed
under paragraph (1) shall apply in a State that has entered into a co-
operative agreement only to the extent that the regulations have also
been adopted by the State.

§201207. Similarity of appearance cases

The Secretary may, by regulation of commerce or taking, and to the ex-
tent that the Secretary considers advisable, treat a species as a listed spe-
cles even though the species is not a listed species if the Secretary finds
that—

(1) the unlisted species so closely resembles in appearance, at the
point in question, a listed species that enforcement personnel would
have substantial difficulty in attempting to differentiate between the
listed species and the unlisted species;

(2) the effect of the substantial difficulty is an additional threat to
the listed species; and

(3) such treatment of the unlisted species will substantially facilitate
the enforcement and further the policy of this chapter.

§201208. Recovery plans

(a) IN GENERAL.

The Secretary shall develop and implement a plan for

the conservation and survival of each listed species unless the Secretary
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finds that a recovery plan will not promote the conservation and survival

of a listed species.

(b) REQUIREMENTS FOR RECOVERY PLANS.—The Secretary, in develop-
ing and implementing recovery plans, to the maximum extent practicable,
shall—

(1) give priority to listed species, without regard to taxonomic classi-
fication, that are most likely to benefit from recovery plans, particularly
listed species for which conservation and survival are or may be in con-
flict with econstruction or other development projects or other forms of
economic activity; and

(2) incorporate in each recovery plan—

(A) a deseription of site-specific management actions that may
be necessary to achieve the recovery plan’s goal for the conserva-
tion and survival of the species;

(B) objective, measurable criteria that, when met, would result
in a determination, in accordance with section 201201 of this title,
that the species be delisted; and

(C) estimates of the time required and the cost to carry out
measures needed to achieve the recovery plan’s goal and to achieve
intermediate steps toward that goal.

(¢) AuTHORITY TO PROCURE SERVICES.

The Secretary, in developing
and implementing a recovery plan, may procure the services of appropriate
public and private agencies and institutions and other qualified persons.

(d) INAPPLICABILITY OF FEDERAL ADVISORY COMMITTEE ACT.—A re-
covery team appointed pursuant to this section shall not be subject to the
Federal Advisory Committee Act (5 U.S.C. App.).

(e) NOTICE AND COMMENT.—

(1) SECRETARY.—Before final approval of a new or revised recovery
plan, the Secretary shall—
(A) provide public notice and an opportunity for public review
and comment on the recovery plan; and
(B) consider all information presented during the public eom-
ment period under subparagraph (A).
(2) FEDERAL AGENCIES.—Before implementation of a new or revised
recovery plan, each Federal agency shall consider all information pre-

sented during the public comment period under paragraph (1)(A).

(f) REPORTS.—The Secretary shall biennially submit to the Committee on
Environment and Public Works of the Senate and the Committee on Natu-
ral Resources of the House of Representatives a report on—

(1) the status of efforts to develop and implement recovery plans for

all listed species; and
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(2) the status of all species for which a recovery plan has been devel-
oped.

§201209. Monitoring

(a) MONITORING.—In cooperation with the States, the Secretary shall im-
plement a system to monitor effectively for not less than 5 years the status
of all species that—

(1) have recovered to the point at which the measures provided pur-
suant to this chapter are no longer necessary; and

(2) in accordance with this subchapter, have been delisted.

(b) EMERGENCY REGULATIONS.—The Secretary shall make prompt use
of the authority under section 201203(d) of this title to prevent a signifi-
cant risk to the well-being of the delisted species.

§201210. Agency guidelines

(a) IN GENERAL.—The Secretary shall establish, and publish in the Fed-
eral Register, agency guidelines to ensure that the purposes of this sub-
chapter are achieved efficiently and effectively. The guidelines shall in-
clude—

(1) procedures for recording the receipt and the disposition of peti-
tions submitted under section 201202 of this title;

(2) eriteria for making the findings required under section 201202
of this title with respect to petitions;

(3) a ranking system to assist in the identification of species that
should receive priority review under section 201201(a)(1) of this title;
and

(4) a system for developing and implementing recovery plans under
section 201208 of this title on a priority basis.

(b) NoricE AND COMMENT.—The Secretary shall provide to the public
notice of, and opportunity to submit written comments on, any guideline
(including any amendment to the guideline) proposed to be established

under this section.
Subchapter III—Cooperation With States
§201301. Duty of Secretary to cooperate with States

(a) IN GENERAL.—In carrying out the program authorized by this chap-
ter, the Secretary shall cooperate to the maximum extent practicable with
the States.

(b) CONSULTATION.—The cooperation shall include consultation with the
States concerned before acquiring an area of land or water, or an interest

in an area of land or water, for the purpose of conserving listed species.
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§201302. Management agreements

(a) IN GENERAL.—The Secretary may enter into agreements with a State
for the administration and management of an area established for the con-

servation of listed species.

(b) REVENUES KFROM ADMINISTRATION OF AREAS.—Revenues derived
from the administration of areas under agreements under subsection (a)
shall be subject to section 401 of the Act of June 15, 1935 (16 U.S.C.
715s).
§201303. Cooperative agreements

(a) AuTHORITY.—In furtherance of the purposes of this chapter, the Sec-
retary may enter into a cooperative agreement in accordance with this sub-
chapter with a State that establishes and maintains an adequate and active
program for the conservation of listed species.

(b) DETERMINATION OF STATE PROGRAM COMPLIANCE.—Not later than

120 days after the Secretary receives a certified copy of a proposed program
deseribed in subsection (a), the Secretary shall make a determination wheth-
er the program is in accordance with this chapter.

(¢) ASSISTANCE FROM THE SECRETARY.—Unless the Secretary deter-
mines under subsection (b) that the State program is not in accordance with
this chapter, the Secretary shall enter into a cooperative agreement with the
State to assist in implementation of the State program.

(d) CRITERIA FOR ADEQUATE AND ACTIVE PROGRAM.—For a State pro-
gram to be considered an adequate and active program for the conservation
of listed species, the Secretary shall find, and annually reconfirm, that
under the State program, paragraph (1) or (2), whichever applies, is sat-
isfied:

(1) Frsi or WILDLIFE.—This paragraph is applicable in the case of
fish or wildlife, and is satisfied if subparagraph (A) or (B) is satisfied:

(A) STATES WITH ESTABLISHED CONSERVATION PROGRAMS.

This subparagraph is satisfied if—

(i) authority resides in the State agency to conserve resi-
dent species of fish or wildlife determined by the State agency
or the Secretary to be endangered or threatened,;

(i1) the State agency has—

(I) established acceptable conservation programs, con-
sistent with the purposes and policies of this chapter, for
all resident species of fish or wildlife in the State that
are considered by the Secretary to be endangered or

threatened; and
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(IT) furnished to the Secretary a copy of the program
together with all pertinent details, information, and data
requested;

(ii1) the State agency may conduct investigations to deter-
mine the status and requirements for survival of resident spe-
cies of fish or wildlife;

(iv) the State agency may establish programs, including the
acquisition of land or aquatic habitat or interests in land or
aquatic habitat, for the conservation of resident listed species
of fish or wildlife; and

(v) provision is made for public participation in designating
resident species of fish or wildlife as endangered or threat-
ened.

(B) STATES WITII CONSERVATION PLANS.—This subparagraph
is satisfied if—

(i) the requirements in clauses (iii), (iv), and (v) of sub-
paragraph (A) are complied with; and

(i1) plans are included under which immediate attention will
be given to resident species of fish or wildlife that—

(I) are determined by the Secretary or the State agen-
¢y to be endangered or threatened; and

(IT) the Secretary and the State agency agree are

most urgently in need of conservation programs.

(2) PranTs.—This paragraph is applicable in the case of plants, and
is satisfied if subparagraph (A) or (B) is satisfied:

P [ e S ST/ ASH K 'ONSERV/ i\ RO RAMS.
(—\) STATES WITII ESTABLISHED CONSERVATION PROGRAM

This subparagraph is satisfied if—

(i) authority resides in the State agency to conserve resi-
dent species of plants determined by the State agency or the
Secretary to be endangered or threatened;

(i1) the State agency has—

(I) established acceptable conservation programs, con-
sistent with the purposes and policies of this chapter, for
all resident species of plants in the State that are consid-
ered by the Secretary to be endangered or threatened;
and

(IT) furnished to the Secretary a copy of the program
together with all pertinent details, information, and data

requested;
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(ii1) the State agency may conduct investigations to deter-
mine the status and requirements for survival of resident spe-
cies of plants; and

(iv) provision is made for public participation in designat-

ing resident species of plants as endangered or threatened.

(B) STATES WITIH CONSERVATION PLANS.—This subparagraph
is satisfied if—
(i) the requirements set forth in eclauses (iii) and (iv) of
subparagraph (A) are complied with; and
(i1) plans are included under which immediate attention will
be given to resident species of plants that—
(I) are determined by the Secretary or the State agen-
¢y to be endangered or threatened; and
(IT) the Secretary and the State agency agree are
most urgently in need of conservation programs.

(e) EFFECT OF STATE CONSERVATION PLANS.—Notwithstanding sections
201206(b)(2) and 201307 of this title, a cooperative agreement entered into
with a State whose program is considered adequate and active pursuant to
paragraph (1)(B) or (2)(B) of subsection (d) shall not affect the applicabil-
ity of prohibitions set forth in or authorized pursuant to section 201206 or
201801 (a) of this title with respect to the taking, removal, or damaging of
a resident listed species.

(f) CONTENTS.

A cooperative agreement shall provide for—
(1) the actions to be taken by the Secretary and the State;
(2) the benefits that are expected to be derived in connection with
the conservation of listed species;
(3) the estimated cost of the actions referred to in paragraph (1);
and
(4) the share of the costs under paragraph (3) to be borne by the
Federal Government and by the State, subject to section 201304(d) of
this title.
§201304. Federal aid

(a) IN GENERAL.

The Secretary may provide financial assistance to a
State, through its State agency, that enters into a cooperative agreement,
to assist—
(1) in development of programs for the conservation of listed species;
or
(2) in monitoring the status of pending species pursuant to section
201202(a)(2)(C)(@iv) of this title and delisted species pursuant to sec-
tion 201209 of this title.
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(b) ALLOCATION CONSIDERATIONS.—The Secretary shall allocate each
annual appropriation made in accordance with section 201308 of this title
to a State described in subsection (a) based on—

(1) the international ecommitments of the United States to protect
listed species;

(2) the readiness of a State to proceed with a conservation program
consistent with the objectives and purposes of this chapter;

(3) the number of listed species within a State;

(4) the potential for restoring listed species within a State;

(5) the relative urgency to initiate a program to restore and protect
a listed species in terms of survival of the species;

(6) the importance of monitoring the status of pending species in a
State to prevent significant risk to the well-being of the pending spe-
cles; and

(7) the importance of monitoring the status of delisted species in a
State to ensure that the delisted species do not return to the point at
which the measures provided pursuant to this chapter are again neec-
essary.

(¢) AVAILABILITY OF ALLOCATED AMOUNTS.

(1) PERIOD OF AVAILABILITY TO STATES.—The annual appropria-
tion made in accordance with section 201308 of this title allocated for
obligation to a State for a fiscal year that remains unobligated at the
close of the fiscal year may be made available to that State until the
close of the succeeding fiscal year.

(2) AVAILABILITY FOR PROGRAMS.—An amount allocated to a State

that is unobligated at the end of the period during which the amount
is available for expenditure may be made available for expenditure by
the Seeretary in econducting programs under this subchapter.
(d) FEDERAL SHARE.—The Federal share for program costs—

(1) shall not exceed 75 percent of the estimated program cost stated
in a cooperative agreement; and

(2) may be increased to 90 percent when 2 or more States having
a common interest in 1 or more listed species, the conservation of
which may be enhanced by cooperation of those States, enter jointly
into a cooperative agreement with the Secretary.

(e) AuTtHorITY TO ADVANCE FUNDS.

The Secretary may, under such
regulations as the Secretary may preseribe, advance funds to a State for
financing the Federal pro rata share agreed on in the cooperative agree-
ment.

(f) ForMS OF NON-FEDERAL SHARE.—For the purposes of this sub-

chapter, the non-Federal share may, in the discretion of the Secretary, be
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(1) money; or
(2) real property, the value of which shall be determined by the See-
retary, whose decision shall not be subject to judicial review.

(2) REGULATIONS.—The Secretary may prescribe such regulations as
may be appropriate to carry out the provisions of this subchapter relating
to financial assistance to States.

§201305. Periodic review of Secretarial action

An action taken by the Secretary under this subchapter shall be reviewed

by the Secretary at least annually.
§201306. Preemption
(a) IN GENERAL.—A State law (including a regulation) that applies with

respect to the importation or exportation of, or interstate or foreign com-

merce in, a listed species is void to the extent that it may effectively-
(1) permit what is prohibited by this chapter (including a regulation
that implements this chapter); or
(2) prohibit what is authorized pursuant to an exemption or permit
provided for in this chapter (including a regulation that implements
this chapter).

(b) EXCEPTIONS TO FEDERAL PREEMPTION.—Except as provided in sub-
section (a), this chapter does not void a State law (including a regulation)
that is intended to—

(1) conserve migratory, resident, or introduced fish or wildlife; or
(2) permit or prohibit sale of migratory, resident, or introduced fish
or wildlife.

(¢) RESTRICTIVENESS OF STATE LAws.—A State law (including a regula-
tion) with respect to the taking of a listed species may be more restrictive
than the exemptions or permits provided for in this chapter (including a
regulation that implements this chapter), but not less restrictive than the
prohibitions under this chapter.

§201307. Inapplicability of prohibitions on taking listed
species

(a) IN GENERAL.—The prohibitions under sections 201206 and
201801(a)(1)(B) of this title shall not apply with respect to the taking of
a resident listed species in a State that is a party to a cooperative agree-
ment, except to the extent that the taking of the listed species is contrary

to the law of the State.

(b) ExXcLUSIONS.—The listed species referred to in subsection (a) does

not include species
(1) listed in Appendix I of CITES; or

(2) specifically covered by any other treaty or Federal law.
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§201308. Cooperative Endangered Species Conservation
Fund; authorization of appropriations

(a) IN GENERAL.

To carry out this subchapter, there shall be deposited
in a fund known as the Cooperative Endangered Species Conservation
Fund, to be administered by the Secretary, an amount equal to 5 percent
of—
(1) the amounts deposited cach fiscal year in the Federal Aid to
Wildlife Restoration Fund under section 205203 of this title; and
(2) the amounts paid, transferred, or otherwise credited each fiscal
year to the Sport Fish Restoration and Boating Trust Fund estab-
lished in section 9504(a) of the Internal Revenue Code of 1986 (26
U.S.C. 9504(a)).

(b) AUTHORIZATION OF APPROPRIATIONS.—Amounts deposited in the
Cooperative Endangered Species Conservation Fund are authorized to be
appropriated annually and allocated in accordance with section 201304 of
this title.

Subchapter IV—Interagency Cooperation
§201401. Definitions

In this subchapter:
(1) AGENCY ACTION.—The term ‘“‘agency action” means an action
authorized, funded, or carried out by a Federal agency.

¢

(2) AGENCY ACTION EXEMPTION.—The term “agency action exemp-
tion” means an exemption for an agency action from the requirements
of section 201403 (a) of this title.

(3) CoMMITTEE.—The term “Committee” means the Endangered
Species Committee established in section 201407 of this title.

(4) EXEMPTION APPLICANT.—The term ‘“‘exemption applicant”
means an applicant for an agency action exemption under this sub-
chapter.

§201402. Duties of Federal agencies in the protection of

listed species

(a) REVIEW AND USE OF OTHER PROGRAMS BY SECRETARY.—The Sec-
retary shall review other programs administered by the Secretary and utilize
those programs in furtherance of this chapter.

(b) USE OF AUTHORITIES BY OTHER FEDERAL AGENCIES FOR CON-
SERVATION PROGRAMS.—The heads of all other Federal agencies shall, in
consultation with and with the assistance of the Secretary, utilize their au-
thorities in furtherance of the purposes of this chapter by carrying out pro-
grams for the conservation of listed species.

§201403. Consultations and conferences on agency actions

(a) GENERAL AGENCY ACTION REQUIREMENTS.
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(1) IN GENERAL.—A Federal agency shall, in consultation with and
with the assistance of the Secretary, ensure that any agency action is
not likely to jeopardize the continued existence of a listed species or
result in the destruction or adverse modification of critical habitat of
the listed species unless the Federal agency has been granted an agen-
¢y action exemption by the Committee under section 201408(¢) of this
title.

(2) BEST SCIENTIFIC AND COMMERCIAL DATA.—In fulfilling the re-
quirements of this subsection, a Federal agency shall use the best sei-
entific and commercial data available.

(3) CONSULTATION PERIOD.—

(A) IN GENERAL.—Consultation under this subsection with re-
spect to an agency action shall be concluded—
(1) within the 90-day period beginning on the date on which
the consultation is initiated; or
(i1) subject to subparagraph (B), within a period of time
that is agreeable to the Secretary and the Federal agency.
(B) CONSULTATION PERIOD LIMITATIONS FOR AGENCY ACTIONS
INVOLVING PERMIT OR LICENSE APPLICANTS.—
(1) IN GENERAL.—In the case of an agency action involving
a permit or license applicant, the Secretary and the Federal
agency may not agree to conclude consultation within a pe-
riod exceeding 90 days unless the Secretary, before the close
of the 90th day referred to in subparagraph (A)—

(I) if the consultation period proposed to be agreed to
will end before the 150th day after the date on which
consultation was initiated, submits to the permit or li-
cense applicant a written statement setting forth—

(aa) the reasons why a longer period is required;

(bb) the information that is required to complete
the consultation; and

(ce) the estimated date on which consultation will
be completed; or

(IT) if the consultation period proposed to be agreed
to will end 150 or more days after the date on which
consultation was initiated, obtains the consent of the
permit or license applicant to that period.

(i) EXTENSION.—The Secretary and the Federal agency
may agree to extend a consultation period established under

clause (i) if the Secretary, before the close of that period, ob-
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tains the consent of the permit or license applicant to the ex-

tension.

(b) EARLY CONSULTATIONS.

(1) IN GENERAL.

Subject to such guidelines as the Secretary may
establish, a Federal agency shall consult with the Secretary on a pro-
spective agency action at the request of, and in cooperation with, a pro-
spective permit or license applicant if the permit or license applicant
has reason to believe that—
(A) a listed species may be present in the area affected by the
applicant’s project; and
(B) implementation of the agency action will likely affect the
listed species.

(2) CONSULTATION PERIOD.—Consultation under this subsection
shall be concluded within a period that is agreeable to the Secretary,
the Federal agency, and the permit or license applicant.

(3) TREATMENT AS CONSULTATION UNDER SUBSECTION (a).—Con-
sultation under this subsection, and an opinion issued by the Secretary
incident to that consultation, regarding an agency action shall be treat-
ed respectively as a consultation under subsection (a), and as an opin-

ion issued after consultation under subsection (a) regarding that agen-

¢y action if the Secretary:
(A) reviews the agency action before it is commenced by the
Federal agency; and
(B) finds, and notifies the Federal agency, that no significant
changes have been made with respect to the agency action and
that no significant change has occurred regarding the information
used during the initial consultation.
(¢) CONFERENCES CONCERNING PROPOSED SPECIES.—
(1) IN GENERAL.—A Federal agency shall confer with the Secretary
on an agency action that is likely to—
(A) jeopardize the continued existence of a proposed species; or
(B) result in the destruction or adverse modification of proposed
critical habitat for the proposed species.

(2) INAPPLICABILITY OF LIMITATION ON COMMITMENT OF RE-

SOURCES.—This subsection does not require a limitation on the com-

mitment of resources as described in section 201406 of this title.

§201404. Opinion of the Secretary

(a) IN GENERAL.

Promptly after conclusion of consultation under sub-

section (a) or (b) of section 201403 of this title, the Secretary shall provide

the Federal agency and any permit or license applicant a written state-

ment setting forth the Secretary’s opinion, and a summary of the informa-
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tion on which the opinion is based, detailing how the agenecy action affects
the listed species or its critical habitat.

(b) FINDING OF JEOPARDY OR ADVERSE MODIFICATION.—If jeopardy or
adverse modification is found, the Secretary shall suggest reasonable and
prudent alternatives that the Secretary believes would not violate section
201403 (a) of this title and that can be taken by the Federal agency or per-

mit or license applicant in implementing the agency action.

(1) REQUIRED CONCLUSIONS FROM THE SECRETARY.—The Sec-

retary shall provide a Federal agency and any permit or license appli-
cant with a written statement as provided in paragraph (2) if, after
consultation under section 201403(a) of this title, the Secretary con-

cludes that—

(A) the agency action will not violate section 201403(a) of this
title, or offers reasonable and prudent alternatives that the Sec-
retary believes would not violate seetion 201403 (a) of this title;

(B) the taking of listed species incidental to the agency action
will not violate section 201403(a) of this title; and

(C) if a listed species of a marine mammal is involved, the tak-
ing is authorized under subsections (f), (¢), and (h) of section
221203 of this title.

(2) WRITTEN STATEMENT.—A written statement under paragraph

(1) shall—

(A) specify the impact of the incidental taking referred to in
paragraph (1)(B) on the listed species;

(B) specify reasonable and prudent measures that the Secretary
considers necessary or appropriate to minimize the impact;

(C) in the case of a marine mammal, specify measures that are
neeessary to comply with subsections (f), (g), and (h) of section
221203 of this title with regard to the taking; and

(D) set forth the terms and conditions (including reporting re-
quirements) that must be complied with by the Federal agency or
any permit or license applicant, or both, to implement the meas-

ures specified under subparagraphs (B) and (C).

§201405. Biological assessment

(a) COMPLIANCE WITH CONSULTATION REQUIREMENTS.—

(1) INQUIRY ON PRESENCE OF LISTED SPECIES OR PROPOSED SPE-

cIEs.—For each proposed agency action, to facilitate compliance with
section 201403(a) of this title, a Federal agency shall request of the
Secretary information whether listed species or proposed species may

be present in the area of the proposed agency action.
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(2) BIOLOGICAL ASSESSMENT.—If the Secretary advises, based on
the best scientific and commercial data available, that listed species or
proposed species may be present, the Federal agency shall conduct a
biological assessment to identify any listed species that is likely to be
affected by the agency action.

(3) COMPLETION PERIOD.—

(A) IN GENERAL.—A biological assessment shall be completed—
(i) within—
(I) 180 days after the date on which the biological as-
sessment was initiated; or
(IT) a period that is agreed to by the Secretary and
the Federal agency;
(i1) before a contract for construction is entered into; and
(ii1) before construction is begun with respect to the agency
action.
(B) EXTENSION OF COMPLETION PERIOD FOR AGENCY ACTIONS

INVOLVING PERMIT OR LICENSE APPLICANTS.

If a permit or li-
cense applicant is involved, the 180-day period may not be ex-
tended unless the Federal agency provides the permit or license
applicant, before the close of the 180-day period, with a written
statement setting forth the estimated length of the proposed exten-
sion and the reasons for the proposed extension.

(4) NEPA COMPLIANCE.

A biological assessment under this sub-
section may be undertaken as part of a Federal agency’s compliance
with the requirements of section 102 of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332).

(b) BIOLOGICAL ASSESSMENT FOR AGENCY ACTION EXEMPTION.—

(1) IN GENERAL.—A person that wishes to apply for an agency ac-
tion exemption under section 201408(b) of this title may conduct a bio-
logical assessment to identify any listed species that is likely to be af-
fected by the agency action.

(2) COOPERATION.—A Dbiological assessment under this subsection
shall be conducted in cooperation with the Secretary and under the su-

pervision of the appropriate Federal agency.

§201406. Limitation on commitment of resources

After initiation of consultation required under section 201403(a) of this
title, the Federal agency and the permit or license applicant shall not, with
respect to an agency action, make an irreversible or irretrievable commit-
ment of resources that has the effect of foreclosing the formulation or im-
plementation of any reasonable and prudent alternative measures that would

not violate section 201403 (a) of this title.
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§201407. Endangered Species Committee

(a) EsTaBLISHMENT.—There is established the Endangered Species

Committee.

(b) DuTIES.—The Committee shall—
(1) review each application for an agency action exemption submitted
to the Committee under this subchapter; and
(2) determine whether to grant the agency action exemption in ac-
cordance with section 201408(¢) of this title.
(¢) MEMBERSIIP.—
(1) IN GENERAL.—The Committee shall be composed of—
(A) the Secretary of Agriculture;
B) the Secretary of the Army;
() the Chairman of the Council of Economic Advisors;

D) the Administrator of the Environmental Protection Agenecy;

') the Administrator; and
G

paragraph (2).

(
(
(D)
(E) the Secretary of the Interior;
(F)
(&)

1 or more individuals appointed by the President under

(2) INDIVIDUALS FROM AFFECTED STATES.—The President, after
consideration of any recommendations received under section
201408(b)(4) of this title, shall appoint 1 individual from each affected
State, as determined by the Secretary, to be a member of the Commit-
tee for the consideration of the application for agency action exemption
with respect to which the recommendations are made, not later than
30 days after an application is submitted under section 201408(b) of
this title.

(d) CHAIRMAN.—The Secretary of the Interior shall be the Chairman of

28 the Committee.

29

(e) PAY.—A member of the Committee shall receive no additional pay on

30 account of the member’s service on the Committee.

31

(f) TRAVEL EXPENSES.—While away from the member’s home or regular

32 place of business in the performance of services for the Committee, a mem-

33 ber of the Committee shall be allowed travel expenses, including per diem

34 in

lieu of subsistence, in the same manner as an employee serving intermit-

35  tently in Government service is allowed expenses under section 5703 of title

36 5.
37
38
39
40

August 30, 2017 (5:22 p.m.)

(2) QUORUM.—

(1) IN GENERAL.—Five members of the Committee or their rep-
resentatives shall constitute a quorum for the transaction of a function

of the Committee.
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(2) REPRESENTATIVES NOT COUNTED.—A representative of a mem-
ber of the Committee shall not be considered in determining the exist-
ence of a quorum for the transaction of a function of the Committee
that involves a vote by the Committee on a matter before the Commit-
tee.

(3) INELIGIBILITY OF REPRESENTATIVE TO VOTE.—A representative
of a member of the Committee, including a representative of a member
designated under subsection (¢)(2), shall not be eligible to cast a vote
on behalf of the member.

(h) MEETINGS.—The Committee shall meet at the call of the Chairman
or 5 of its members.

(i) MEETINGS AND RECORDS OPEN TO PUBLIC.—AIl meetings and
records of the Committee shall be open to the publie.

(j) DETAILING OF PERSONNEL.—On request of the Committee, the head
of a Federal agency may detail, on a nonreimbursable basis, any of the per-
sonnel of the Federal agency to the Committee to assist the Committee in

carrying out its duties under this subchapter.

(k) HEARINGS.—The Committee may, to carry out its duties under this
subchapter, hold such hearings, sit and act at such times and places, take
such testimony, and receive such evidence, as the Committee considers ad-
visable.

(1) OBTAINING INFORMATION.—

(1) AUTHORITY TO OBTAIN INFORMATION.—Subject to section 552a
of title 5, the Committee may obtain directly from a Federal agency
information necessary to enable the Committee to carry out its duties
under this subchapter.

(2) DUTY TO PROVIDE INFORMATION.—On request of the Chairman,
the head of the Federal agency shall provide the information to the
Committee.

(m) UNITED STATES MAIL.—The Committee may use the United States
mail system in the same manner and on the same conditions as a Federal
agency.

(n) ADMINISTRATIVE SUPPORT SERVICES.—The Administrator of Gen-

eral Services shall provide to the Committee on a reimbursable basis such
administrative support services as the Committee may request.

(0) AUTHORIZED AGENTS.

‘When authorized by the Committee, a mem-
ber or agent of the Committee may take any action the Committee may take

under subsections (k) through (n).

(p) SUBPOENAS.—For the purpose of obtaining information necessary for

the consideration of an application for agency action exemption, the Com-

August 30, 2017 (5:22 p.m.)
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(q) RULES, PROCEDURES, AND ORDERS.

(b) APPLICATION PROCEDURES.

63

mittee may issue subpoenas for the attendance and testimony of witnesses

and the production of relevant records.

In carrying out its duties

under this subchapter, the Committee may prescribe such rules and proce-
dures and issue such orders as the Committee considers necessary.
§201408. Agency action exemptions

(a) REGULATIONS.—

(1) IN GENERAL.—The Secretary shall preseribe regulations that set
forth—

(A) the form and manner in which an application for agency ac-
tion exemption shall be submitted to the Secretary; and

(B) the information to be contained in the application.

(2) REQUIREMENTS.—The regulations shall require that information
submitted in an application by the head of a Federal agency with re-
spect to an agency action include—

(A) a deseription of the consultation process carried out under
section 201403(a) of this title between the head of the Federal
agency and the Secretary; and

(B) a statement describing why the agency action cannot be al-
tered or modified to conform with the requirements of section

201403(a) of this title.

(1) IN GENERAL.—A Federal agency, the Governor of the State in
which an agency action will oceur, if any, or a permit or license appli-
cant may apply to the Seeretary for an agency action exemption for
an agency action of the Federal agency if, after consultation under sec-
tion 201403(a) of this title, the Secretary’s opinion under section
201404 of this title indicates that the agency action would violate sec-
tion 201403(a) of this title.

(2) INITIAL AND FINAL CONSIDERATIONS.—An application for agen-

¢y action exemption shall be considered initially by the Secretary in the

manner provided for in this subsection, and shall be considered by the

Committee for a final determination under subsection (¢) after a report
is made under paragraph (7).

(3) SUBMISSION OF APPLICATION.—
(A) DEFINITION OF FINAL AGENCY ACTION.—In this para-
eraph, the term ‘“final agency action” means—
(i) a disposition by an agency with respect to the issuance
of a permit or license that is subject to administrative review,

whether or not the disposition is subject to judicial review; or
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retary shall promptly-
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(i1) if administrative review is sought with respect to the
disposition, the decision resulting after the review.

(B) GENERAL DEADLINE.—An exemption applicant shall submit
a written application to the Secretary, in a form preseribed under
subsection (a), not later than 90 days after the completion of the
consultation process.

(C) DEADLINE FOR PERMIT OR LICENSE APPLICANTS.—In the
case of an agency action involving a permit or license applicant,
an application shall be submitted not later than 90 days after the
date on which the Federal agency takes final agency action with
respect to the issuance of the permit or license.

(D) CONTENTS.

An application for agency action exemption
shall set forth the reasons why the exemption applicant considers
that the agency action meets the requirements for an agency ac-

tion exemption under this subsection.

(4) RECEIPT OF APPLICATION BY SECRETARY.—On receipt of an ap-

plication for agency action exemption under paragraph (1), the Sec-

(A) notify the Governor of each affected State, if any, as deter-
mined by the Secretary, and request the Governors notified to rec-
ommend individuals to be appointed to the Committee for consid-
eration of the application; and

(B) publish notice of receipt of the application in the Federal
Register, including a summary of the information contained in the
application and a deseription of the agency action with respect to

which the application for agency action exemption has been filed.

(5) DETERMINATIONS BY TIIE SECRETARY.—

The See-

(A) REQUIRED DETERMINATIONS AND DENIALS.
retary shall, not later than 20 days after the receipt of an applica-
tion for agency action exemption, or within a period of time that
is agreeable to the exemption applicant and the Secretary—

(i) determine that the Federal agency and the exemption

applicant have

(I) carried out the consultation responsibilities de-
seribed in section 201403 of this title in good faith and
made a reasonable and responsible effort to develop and
fairly consider modifications or reasonable and prudent
alternatives to the proposed agency action that would not
violate section 201403 (a) of this title;

(IT) conducted a biological assessment required by sec-

tion 201405 of this title; and
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(ITT) to the extent determinable within the time pro-
vided under this paragraph, refrained from making any
irreversible or irretrievable commitment of resources pro-
hibited by section 201406 of this title; or

(i1) deny the application for agency action exemption be-
cause the Federal agency or the exemption applicant has not
met each of the requirements set forth in clause (i).

(B) FINAL AGENCY ACTION.—The denial of an application
under subparagraph (A)(ii) shall be considered final agency action
for purposes of chapter 7 of title 5.

(6) HEARING.—If the Secretary determines that the Federal agency
and the exemption applicant have met each of the requirements set
forth in paragraph (5)(A)(i), the Seecrctary shall, in consultation with
the members of the Committee—

(A) hold a hearing on the application for agency action exemp-
tion in accordance with sections 554, 555, and 556 (other than
paragraphs (1) and (2) of section 556(b)) of title 5; and

(B) prepare the report to be submitted under paragraph (7).

(7) REPORT.—Not later than 140 days after making the determina-
tions under paragraph (5) or within a period of time that is agreeable
to the exemption applicant and the Secretary, the Secretary shall sub-
mit to the Committee a report that—

(A) discusses the availability of reasonable and prudent alter-
natives to the agency action, and the nature and extent of the ben-
efits of the agency action and of alternative courses of action con-
sistent with conserving the listed species or the critical habitat;

(B) contains a summary of the evidence concerning whether or
not the agency action is in the public interest and is of national
or regional significance;

(C) discusses appropriate reasonable mitigation and enhance-
ment measures that should be considered by the Committee; and

(D) discusses whether the Federal agency concerned and the ex-
emption applicant refrained from making any irreversible or irre-
trievable commitment of resources prohibited by section 201406 of
this title.

(8) DETAILING OF PERSONNEL.—On request of the Secretary, the
head of a Federal agency may detail, on a nonreimbursable basis, any
of the personnel of the Federal agency to the Secretary to assist the

Secretary in carrying out the Secretary’s duties under this subchapter.
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(9) MEETINGS AND RECORDS OPEN TO PUBLIC.—AIl meetings and
records resulting from activities pursuant to this subsection shall be
open to the public.

(¢) GRANT OF AGENCY ACTION EXEMPTION.—

(1) CONSIDERATION OF APPLICATION.—To the extent practicable
within the time required for action under subsection (b), and except to
the extent inconsistent with the requirements of this subchapter (in-
cluding the requirements of subsection (b)(6)), the consideration of an
application for agency action exemption under this subchapter shall be
in aceordance with sections 554, 555, and 556 (other than subsection
(b)(3) of section 556) of title 5.

(2) FINAL DETERMINATION BY COMMITTEE.—

(A) IN GENERAL.—The Committee shall make a final deter-
mination whether to grant an agency action exemption not later
than 30 days after receiving the report of the Secretary under sub-
section (b)(7).

(B) REQUIREMENTS FOR GRANTING AN AGENCY ACTION EX-
EMPTION.—The Committee shall grant an agency action exemp-
tion if, by a vote of not less than 5 of its members voting in per-
son, the Committee—

(i) determines on the record, based on the report of the
Secretary, the record of the hearing held under subsection
(b)(6), and such other testimony or evidence as the Commit-
tee may receive, that—

(I) there are no reasonable and prudent alternatives to
the agency action;

(IT) the benefits of the agency action clearly outweigh
the benefits of alternative courses of action consistent
with conserving the listed species or its critical habitat,
and the agency action is in the public interest;

(ITT) the agency action is of regional or national sig-
nificance; and

(IV) neither the Federal agency nor the exemption ap-
plicant made an irreversible or irretrievable commitment
of resources prohibited by section 201406 of this title;
and

(i1) establishes such reasonable mitigation and enhance-
ment measures (including live propagation, transplantation,
and habitat acquisition and improvement) as are necessary to
minimize the adverse effects of the agency action on the listed

species or critical habitat.



C:\170830\TITLE56B. XYW

© 00 N O o B~ WN B

wwwwwgwwwwI\)NNI\)NNI\)NNI\)HHI—‘HHI—‘HHI—‘H
© 00 N O O W NP O O© 00 ~NO O WNPEFEP OOV o0 NO O A WDN P O

67

(C) FINAL AGENCY ACTION.—A final determination by the Com-
mittee under this subsection shall constitute final agency action
for purposes of chapter 7 of title 5.

(3) PERMANENCE OF AGENCY ACTION EXEMPTION.—

(A) IN GENERAL.—Exeept as provided in subparagraph (B), if
a biological assessment was conducted under section 201405 of
this title with respect to the agency action, an agenecy action ex-
emption granted under paragraph (2) shall constitute a permanent
exemption with respect to all listed species for the purposes of
completing the agency action regardless whether the listed species
was identified in the biological assessment.

(B) EXCEPTION.—An agency action exemption shall be perma-
nent under subparagraph (A) unless—

(i) the Secretary finds, based on the best scientific and
commercial data available, that the agency action exemption
would result in the extinction of a listed species or unlisted
species that was not the subject of consultation under section
201403(a) of this title or was not identified in any biological
assessment conducted under section 201405 of this title; and

(i1) the Committee determines not later than 60 days after
the date of the Secretary’s finding that the agency action ex-
emption should not be permanent.

(C) COMMITTEE MEETING.—If the Secretary makes a finding
described in subparagraph (B)(i), the Committee shall meet with
respect to the matter not later than 30 days after the date of the
finding.

(d) VIOLATION OF INTERNATIONAL OBLIGATION OF THE UNITED
STATES.—

(1) IN ¢ENERAL.—Notwithstanding this section and section 201407
of this title, the Committee shall not consider an application for agency
action exemption if, within 60 days of the application being made, the
Secretary of State—

(A) reviews the proposed agency action and its potential impli-
cations;

(B) holds a hearing; and

(C) based on the review and hearing, certifies in writing to the
Committee that carrying out the proposed agency action would
violate an international treaty obligation or other international ob-

ligation of the United States.

August 30, 2017 (5:22 p.m.)



C:\170830\TITLE56B.XYW

© 00 N O o B~ WN B

Ahwwwwwgwwwwmwmmwmmwmmpp|—\|—\H|—\HH|—\|—\
R O © 00 N O O W NP O O© 00 ~NO O WNPEFEP OO0 NO Ol A WDN B O

68

(2) PUBLICATION.—The Secretary of State shall, at the time of the
certification under paragraph (1), publish a copy of the certification in
the Federal Register.

(e) AGENCY ACTION EXEMPTIONS FOR NATIONAL SECURITY REASONS.

Notwithstanding this section, the Committee shall grant an agency action
exemption if the Secretary of Defense finds that the agency action exemp-
tion is necessary for reasons of national security.

(f) AGENCY ACTION EXEMPTION DECISION NOT A MAJOR FEDERAL Ac-
TION.—An ageney action exemption decision by the Committee under this
section is not a major Federal action for purposes of the National Environ-
mental Policy Act of 1969 (42 U.S.C. 4321 et seq.) if an environmental im-
pact statement that discusses the impacts on listed species or their critical
habitats was previously prepared with respect to an agency action exempted
by the order of agency action exemption.

() COMMITTEE ORDER GRANTING AGENCY ACTION EXEMPTION.—If the
Committee determines under subsection (¢) that an agency action exemption
should be granted with respect to an agency action, the Committee shall
issue an order granting the agency action exemption and specifying the

mitigation and enhancement measures established under subsection (¢).

(h) MITIGATION AND ENHANCEMENT MEASURES.
(1) AUTHORIZATION AND CONCURRENT FUNDING.—The mitigation
and enhancement measures established under subsection (¢) shall be
authorized prior to the implementation of the agency action and funded
concurrently with all other project features.

(2) IMPLEMENTATION AND FUNDING BY EXEMPTION APPLICANTS.

The mitigation and enhancement measures established under sub-
section (¢) shall be carried out and paid for by the exemption applicant
in implementing the agency action.

(3) TREATMENT OF COST.—

(A) INCLUSION IN THE OVERALL COST.—The exemption appli-
cant shall include the costs of the mitigation and enhancement
measures within the overall costs of continuing the proposed ac-
tion.

(B) COMPUTATION OF RATIOS.—Notwithstanding subparagraph
(A), the costs of the mitigation and enhancement measures shall
not be treated as projeet costs for the purpose of computing bene-
fit-cost or other ratios for the proposed action.

(4) ROLE OF THE SECRETARY.—

(A) IMPLEMENTATION ON REQUEST.—An exemption applicant

may request the Secretary to carry out the mitigation and en-

hancement measures.

August 30, 2017 (5:22 p.m.)
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(B) COST INCURRED BY SECRETARY.—The costs incurred by
the Secretary in carrying out the mitigation and enhancement
measures shall be paid by the exemption applicant receiving the
agency action exemption.

(5) REPORT.—

(A) INTTIAL REPORT.—Not later than 1 year after the granting
of an agency action exemption, the exemption applicant shall sub-
mit to the Council on Environmental Quality a report deseribing
the exemption applicant’s compliance with the mitigation and en-
hancement measures prescribed by this section.

(B) ANNUAL SUBMISSION.—A report under subparagraph (A)
shall be submitted annually until all the mitigation and enhance-
ment measures are complete.

(C) PUBLICATION IN THE FEDERAL REGISTER.—For each re-
port submitted under this paragraph, the Council on Environ-
mental Quality shall publish notice of public availability in the
Federal Register.

(i) JupIiCciAL REVIEW.—
(1) IN GENERAL.—
(A) REVIEWING COURT.—A person may obtain judicial review

under chapter 7 of title 5 of a decision of the Committee under

subsection (¢)
(i) in the United States court of appeals for a circuit in
which the agency action concerned will be, or is being, carried
out; or
(i1) in the United States Court of Appeals for the District
of Columbia, if the agency action will be, or is being, carried
out outside of any circuit.

(B) FILING A PETITION FOR REVIEW.—Judicial review under
this paragraph may be obtained by filing a written petition for re-
view in the appropriate court specified in subparagraph (A) not
later than 90 days after the date of issuance of the decision.

(2) TRANSMISSION OF PETITION TO AND FILING OF RECORD BY
COMMITTEE.—A copy of the petition referred to in paragraph (1)(B)
shall be transmitted by the clerk of the court to the Committee and
the Committee shall file in the court the record in the proceeding, as
provided in section 2112 of title 28.

(3) COMMITTEE REPRESENTATION.—Attorneys designated by the
Committee may appear for and represent the Committee in any action

for review under this subsection.
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(-1) INAPPLICABILITY OF NOTICE REQUIREMENT FOR CITIZEN
surTs.—The 60-day notice requirement of section 201812 of this title
does not apply to judicial review of the Committee’s final determination
under subsection (¢) to grant an agency action exemption.

(j) CERTAIN AGENCY ACTIONS NOT CONSIDERED TO BE A TAKING;
CERTAIN TAKINGS NOT CONSIDERED TO BE A PROHIBITED TAKING.—
Notwithstanding sections 201206, 201801(a)(1)(B) and (C), 221201
through 221203, 221205, and 221222 of this title, or a regulation pre-
seribed to implement any of those provisions—

(1) any agency action for which an agency action exemption is grant-
ed under subsection (¢) shall not be considered to be a taking of a list-
ed species with respect to an activity that is necessary to carry out the
agency action; and

(2) a taking that is in compliance with the terms and econditions
specified in  a written statement provided under section
201404(e)(2)(D) of this title shall not be considered to be a prohibited
taking of the listed species.

(k) AGENCY ACTION EXEMPTIONS IN PRESIDENTIALLY DECLARED Di1s-
ASTER AREAS.—

(1) IN GENERAL.—In an area that the President has declared to be
a major disaster area under the Robert T. Stafford Disaster Relief and
Emergeney Assistance Act (42 U.S.C. 5121 et seq.), the President may
make the determinations required by subsections (b) and (¢) for a
project deseribed in paragraph (2) that the President determines—

(A) is necessary to prevent the recurrence of such a natural dis-
aster and to reduce the potential loss of human life; and

(B) involves an emergency situation that does not allow the or-
dinary procedures of this subchapter to be followed.

(2) ProJECT.—A project referred to in paragraph (1) is a project
for the repair or replacement of a public facility substantially as it ex-
isted prior to the disaster under section 405 or 406 of the Robert T.
Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C.
5171, 5172).

(3) ACCEPTANCE OF PRESIDENT'S DETERMINATIONS.—Notwith-

standing this section and section 201407 of this title, the Committee

shall accept the determinations of the President under this subsection.
Subchapter V—International Cooperation

§201501. Financial assistance
(a) IN GENERAL.—The President may, subject to section 1306 of title
31, use foreign currencies aceruing to the United States under the Food for

Peace Act (7 U.S.C. 1691 et seq.) or any other law to provide to a foreign

August 30, 2017 (5:22 p.m.)
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country (with its consent) assistance in the development and management
of programs in that country that the Secretary determines to be necessary
or useful for the conservation of a listed species.

(b) TERMS AND CONDITIONS.—The President shall provide assistance
(including the acquisition, by lease or otherwise, of areas of land or water,
or interests in areas of land or water) to foreign countries under this sub-
chapter under such terms and conditions as the President considers appro-

priate.

(¢) PREFERRED SOURCE OF FUNDS.—When foreign currencies are avail-
able for the provision of assistance under this subchapter, those currencies
shall be used in preference to funds appropriated to carry out this chapter.
§201502. Encouragement of foreign programs

To carry out this chapter, the Secretary, through the Secretary of State,
shall—

(1) encourage foreign countries to provide for the conservation of
fish or wildlife and plants, including listed species;

(2) encourage the establishment of bilateral or multilateral agree-
ments with foreign countries to provide for the conservation of fish or
wildlife and plants, including listed species; and

(3) encourage foreign persons that directly or indirectly take fish or
wildlife or plants in foreign countries or on the high seas for importa-
tion into the United States for commercial or other purposes to develop
and carry out, with such assistance as the Secretary may provide, con-
servation practices designed to enhance the fish or wildlife or plants
and their habitat.

§201503. Personnel

After consultation with the Secretary of State, the Secretary may

(1) assign or otherwise make available an officer or employee of the
Secretary’s department for the purpose of cooperating with foreign
countries and international organizations in developing personnel re-
sources and programs that promote the conservation of fish or wildlife
and plants;

(2) conduct or provide financial assistance for the educational train-
ing of foreign personnel, in the United States or abroad, in manage-
ment, research, and law enforcement related to the conservation of fish
or wildlife and plants; and

(3) render professional assistance abroad in management, research,
and law enforcement matters related to the conservation of fish or wild-

life and plants.
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§201504. Investigations and research
After consultation with the Secretary of State and the Secretary of the
Treasury, as appropriate, the Secretary may conduct or cause to be con-
dueted such law enforcement investigations and research abroad as the See-
retary considers necessary to carry out this chapter.
§201505. Implementation of Convention on International
Trade in Endangered Species of Wild Fauna and
Flora
(a) MANAGEMENT AUTHORITY AND SCIENTIFIC AUTHORITY.—

(1) DESIGNATION.—The Secretary of the Interior is designated as
the Management Authority and the Scientific Authority for purposes of
CITES.

(2) RoLE OF UsrFws.—The functions of the Management Authority
and the Scientific Authority shall be carried out through USFWS.

(b) Dury To CARRY OUT FUNCTIONS.

The Secretary of the Interior
shall do all things necessary and appropriate to carry out the funections of
the Management Authority and the Scientific Authority under CITES.

(¢) DETERMINATIONS AND ADVICE UNDER ARTICLE IV OF CITES.—

(1) BEST AVAILABLE BIOLOGICAL INFORMATION.—The Secretary of
the Interior shall base the determinations made and advice given by the
Secretary of the Interior under article IV of CITES with respect to fish
or wildlife and plants on the best available biological information de-
rived from professionally accepted fish or wildlife and plant manage-
ment practices.

(2) ESTIMATES OF POPULATION SIZE.—In carrying out paragraph
(1), the Secretary of the Interior is not required to make, or to require
a State to make, estimates of population size in making the determina-
tions or giving the advice referred to in paragraph (1).

(d) REPORT RELATING TO RESERVATIONS UNDER CITES.—If the
United States votes against including a species in Appendix I or II of
CITES and does not enter a reservation pursuant to paragraph (3) of arti-
cle XV of CITES with respect to that species, the Secretary of State, before
the 90th day after the last day on which the reservation could be entered,
shall submit to the Committee on Natural Resources of the House of Rep-
resentatives, and to the Committee on the Environment and Public Works
of the Senate, a written report setting forth the reasons why the reservation

was not entered.

August 30, 2017 (5:22 p.m.)
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§201506. Implementation of Convention on Nature Protec-
tion and Wildlife Preservation in the Western
Hemisphere

(a) DEFINITION OF WESTERN HEMISPHERE CONVENTION.—In this see-
tion, the term “Western Hemisphere Convention” means the Convention on
Nature Protection and Wild Life Preservation in the Western Hemisphere,
done at the Pan American Union, Washington Oectober 12, 1940 (56 Stat.
1354; TS 981).

(b) REPRESENTATION OF THE UNITED STATES IN THE WESTERN HEMI-
SPHERE CONVENTION.—The Secretary of the Interior, in cooperation with
the Secretary of State, shall act on behalf of and represent the United
States in all regards as required by the Western Hemisphere Convention.

(¢) CONSULTATION WITH OTHER AGENCIES.—In carrying out subsection
(b), the Secretary of the Interior and the Secretary of State shall consult
with the Secretary of Agriculture, the Secretary of Commerce, and the
heads of other agencies with respect to matters relating to or affecting their
areas of responsibility.

(d) NECESSARY STEPS FOR THE IMPLEMENTATION OF THE WESTERN

HEMISPHERE CONVENTION.—

(1) IN GENERAL.—The Secretary of the Interior and the Secretary
of State shall, in cooperation with the contracting parties to the West-
ern Hemisphere Convention and, to the extent feasible and appropriate,
with the participation of State agencies, take such steps as are nec-
essary to implement the Western Hemisphere Convention.

(2) INncLUSIONS.—The steps deseribed in paragraph (1) shall in-
clude—

(A) cooperation with contracting parties and international orga-
nizations in developing personnel resources and programs that will
facilitate implementation of the Western Hemisphere Convention;

(B) identification of species of birds that migrate between the
United States and other contracting parties, and the habitats on
which those species depend, and the implementation of cooperative
measures to ensure that those species will not become endangered
or threatened; and

(C) identification of measures that are necessary and appro-
priate to implement the provisions of the Western Hemisphere
Convention that address the protection of wild plants.

(e) ErrecT OF SECTION.—This section does not affect the authority, ju-
risdiction, or responsibility of the States to manage, control, or regulate

resident fish or wildlife under State law (including regulations).

August 30, 2017 (5:22 p.m.)
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Subchapters VI and VII—Reserved

Subchapter VIII—Enforcement

§201801. Prohibitions
(a) IN GENERAL.—
(1) Frsit OrR WILDLIFE.—Except as provided in sections 201307 and
201802 of this title, it is unlawful for a person subject to the jurisdie-

tion of the United States to—

(A) import an endangered species of fish or wildlife into or ex-
port an endangered species of fish or wildlife from the United
States;

(B) take an endangered species of fish or wildlife within the
United States or the territorial sea of the United States;

(C) take an endangered species of fish or wildlife on the high
seas;

(D) possess, sell, deliver, carry, transport, or ship, by any
means, an endangered species of fish or wildlife taken in violation
of subparagraph (B) or (C);

(E) deliver, receive, carry, transport, or ship in interstate or for-
eign commerce, by any means and in the course of commercial ac-
tivity, an endangered species of fish or wildlife;

(I') sell or offer for sale in interstate or foreign commerce an
endangered species of fish or wildlife; or

(G) violate a regulation pertaining to an endangered species of
fish or wildlife or a threatened species of fish or wildlife and pre-

seribed by the Secretary under this chapter.

Except as provided in sections 201307 and 201802 of

this title, it is unlawful for a person subject to the jurisdiction of the

United States to—

(A) import an endangered species of plant into or export an en-
dangered species of plant from the United States;

(B)(1) remove and reduce to possession an endangered species
of plant from an area under Federal jurisdiction;

(i1) maliciously damage or destroy an endangered species of
plant on an area under Federal jurisdiction; or

(iii) remove, cut, dig up, damage, or destroy an endangered spe-
cies of plant on any other area in knowing violation of State law
(including a regulation) or in the course of a violation of a State
criminal trespass law;

(C) deliver, receive, carry, transport, or ship in interstate or for-
eign commerce, by any means and in the course of a commercial

activity, an endangered species of plant;
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1 (D) sell or offer for sale in interstate or foreigen commerce an
2 endangered species of plant; or
3 (E) violate a regulation pertaining to an endangered species of
4 plant or to a threatened species of plant preseribed by the Sec-
5 retary under this chapter.
6 (b) SPECIES HELD IN CAPTIVITY OR CONTROLLED ENVIRONMENT.—
7 (1) EXEMPTION BASED ON LISTING DATE.—
8 (A) DEFINITION OF LISTING DATE.—In this paragraph, the
9 term “‘listing date” means—
10 (i) December 28, 1973; or
11 (i1) in the case of a fish or wildlife species listed after De-
12 cember 28, 1973, the date of publication in the Federal Reg-
13 ister of the final regulation adding the fish or wildlife species
14 to the list.
15 (B) EXEMPTION.—
16 (i) IN GENERAL.—Subparagraphs (A) and (G) of sub-
17 section (a)(1) do not apply to fish or wildlife held in captivity
18 or in a controlled environment on the listing date.
19 (11) LIMITATION ON APPLICABILITY OF EXEMPTION.—
20 Clause (i) applies only if the holding on the listing date, and
21 any subsequent holding or use of the fish or wildlife, is not
22 done in the course of commercial activity.
23 (C) REBUTTABLE PRESUMPTION AFTER 180 DAYS.—If an act
24 prohibited by subparagraph (A) or (G) of subsection (a)(1) occurs
25 more than 180 days after the listing date, there is a rebuttable
26 presumption that the fish or wildlife involved in the act is not enti-
27 tled to the exemption in subparagraph (B).
28 (2) RAPTORS.
29 (A) IN GENERAL.—Subject to subparagraph (B), subsection
30 (a)(1) shall not apply to—
31 (i) a raptor legally held in captivity or in a controlled envi-
32 ronment on November 10, 1978; or
33 (ii) any progeny of any raptor described in clause (i).
34 (B) LinvrrartoN—Subparagraph (A) applies only until the
35 raptor or progeny described in subparagraph (A) is intentionally
36 returned to a wild state.
37 (C) RESPONSIBILITIES OF PERSON HOLDING RAPTOR OR PROG-
38 ENY.—To qualify for an exemption under this paragraph, a person
39 holding a raptor or progeny described in subparagraph (A) shall
40 demonstrate that the raptor or progeny qualifies under this para-
41 eraph, and shall maintain and submit to the Secretary, on request,

August 30, 2017 (5:22 p.m.)
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such records as the Secretary may by regulation require as being
reasonably appropriate to carry out this paragraph. Those require-
ments shall not unnecessarily duplicate the requirements of other
regulations preseribed by the Secretary.

(¢) VIOLATION OF CITES.—

(1) SPECIMENS.—It is unlawful for a person subject to the jurisdic-
tion of the United States to engage in a trade in any specimen contrary
to the provisions of CITES, or to possess a specimen traded contrary
to the provisions of CITES, (including the definitions of terms in arti-
cle I of CITES).

(2) IMPORTATION OF FISH OR WILDLIFE.

An importation into the
United States of fish or wildlife shall be presumed to be an importation
not in violation of this chapter or a regulation preseribed under this
chapter if—

(A) the fish or wildlife is not an endangered species listed under
subchapter II but is listed in Appendix IT of CITES;

(B) the taking and exportation of the fish or wildlife is not con-
trary to the provisions of CITES and all other applicable require-
ments of CITES have been satisfied;

(C) the applicable requirements of subsections (d), (e), and (f)
have been satisfied; and

(D) the importation is not made in the course of a commercial

activity.

(d) IMPORTATIONS AND KEXPORTATIONS.
(1) IN GENERAL.—It is unlawful for a person, without first having
obtained permission from the Secretary, to engage in business—
(A) as an importer or exporter of fish or wildlife (subject to
paragraph (2)) or plants; or
(B) as an importer or exporter of any amount of raw or worked
African elephant ivory.
(2) ExXcLUSIONS.—In paragraph (1)(A), the term ‘“fish or wildlife”
does not include shellfish or fishery products that—
(A) are not listed; and
(B are imported for human or animal econsumption or taken for
recreational purposes in waters under the jurisdiction of the

United States or on the high seas.

(3) REQUIREMENTS.—A person required to obtain permission under
paragraph (1) shall—
(A) keep records that fully and correctly disclose—
(i) each importation or exportation of fish or wildlife,

plants, or African elephant ivory made by the person; and
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(i1) the subsequent disposition made by the person with re-
spect to the fish or wildlife, plants; or ivory;

(B) at all reasonable times, on notice by an authorized rep-

resentative of the Secretary, afford the representative
(i) access to the person’s place of business;
(ii) an opportunity to examine the person’s inventory of im-
ported fish or wildlife, plants, or African clephant ivory; and
(ii1) an opportunity to examine the records required to be
kept under subparagraph (A) and to copy those records; and
(C) file such reports as the Seeretary may require.

(4) REGULATIONS.—The Secretary shall prescribe such regulations
as are necessary to carry out this subsection.

(5) NO VARIATION OF REQUIREMENTS BASED ON VALUE.—In grant-
ing permission under this subsection for importation or exportation of
African elephant ivory, the Secretary shall not vary the requirements
for obtaining permission based on the value or amount of ivory to be

imported or exported.

(e) REPORTS.

(1) IN GENERAL.—It is unlawful for a person importing or exporting

fish or wildlife (subject to paragraph (2)) or plants to fail to file a dec-

laration or report that the Secretary considers necessary to facilitate

enforcement of this chapter or to meet the obligations of the United
States under CITES.

(2) EXCLUSIONS.

In paragraph (1), the term “fish or wildlife” does
not include shellfish or fishery products that—
(A) are not listed; and
(B) are imported for human or animal consumption or taken for
recreational purposes in waters under the jurisdiction of the

United States or on the high seas.

(f) DESIGNATION OF PORTS.

(1) AUTHORITY TO DESIGNATE PORTS.—To facilitate enforcement of

this chapter and to reduce enforcement costs, the Secretary of the Inte-

rior, with approval of the Secretary of the Treasury and after notice

and opportunity for public hearing, may by regulation designate ports
and change those designations.

(2) IMPORTATION AND EXPORTATION IN DESIGNATED PORTS.

(A) IN GENERAL.—Except as provided in paragraph (3), it is
unlawful for a person subject to the jurisdiction of the United
States to import into or export from the United States fish or
wildlife (subject to subparagraph (B)) or plants, except at a port

designated by the Secretary of the Interior under paragraph (1).
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(B) ExcnLusions.—In subparagraph (A), the term “fish or
wildlife” does not include shellfish or fishery products that—
(i) are not listed; and
(i1) are imported for human or animal consumption or
taken for recreational purposes in waters under the jurisdic-
tion of the United States or on the high seas.

(3) IMPORTATION AND EXPORTATION IN NONDESIGNATED PORTS.—
The Secretary of the Interior, under such terms and conditions as the
Secretary of the Interior may prescribe, may permit the importation or
exportation of fish or wildlife or plants described under paragraph
(2)(A) at nondesignated ports. The Secretary of the Interior may per-
mit importation or exportation under this paragraph for the health or
safety of the fish or wildlife or plants or for other reasons, if, in the
discretion of the Secretary of the Interior, it is appropriate and consist-
ent with the purpose of this subsection to do so.

(4) PORTS DESIGNATED UNDER PRIOR LAW.—A port designated by
the Secretary of the Interior under section 4(d) of the Endangered
Species Conservation Act of 1969 (Public Law 91-135, 83 Stat. 277,
16 U.S.C. 668ce—4(d)) shall, if the designation was in effect on Decem-
ber 27, 1973, be considered to be a port designated by the Secretary
of the Interior under paragraph (1) until the Secretary of the Interior
otherwise provides.

(g) OTHER VIOLATIONS.

It is unlawful for a person subject to the juris-
diction of the United States to attempt to commit, solicit another to com-
mit, or cause to be committed, an offense under this section.
§201802. Exemptions

(a) EXEMPTION BY PERMIT.—

(1) SCIENTIFIC AND PROPAGATION OR SURVIVAL PURPOSES.—The
Secretary may issue a permit to authorize, under such terms and con-
ditions as the Secretary shall prescribe, an act prohibited by section
201801 of this title if the act is for—

(A) a scientific purpose; or

(B) enhancement of the propagation or survival of a species, in-
cluding an act necessary for the establishment and maintenance
of an experimental population under section 201805 of this title.

(2) INCIDENTAL TAKINGS.

(A) IN GENERAL.—The Secretary may issue a permit to author-
ize, under such terms and conditions as the Secretary shall pre-
seribe, a taking prohibited by section 201801(a)(1)(B) of this title
if the taking is incidental to, and not the purpose of, the carrying

out of a lawful activity.

August 30, 2017 (5:22 p.m.)
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(B) REQUIREMENTS FOR ISSUANCE OF PERMIT FOR INCIDEN-

TAL TAKING.—

(i) CONSERVATION PLAN.—The Secretary may not issue a
permit under subparagraph (A) unless the applicant for the
permit submits to the Secretary a conservation plan that
specifies—

(I) the impact that will likely result from the taking;

(IT) the steps that the applicant will take to minimize
and mitigate the impact, and the funding that will be
available to implement those steps;

(ITI) the alternative actions to the taking that the ap-
plicant considered and the reasons for not utilizing those
alternatives; and

(IV) such other measures as the Secretary may re-
quire as being necessary or appropriate for purposes of

the plan.

(i1) FINDINGS AND ASSURANCES.—The Secretary shall
issue a permit under subparagraph (A) if—

(I) the Secretary finds, after opportunity for public
comment, with respeet to a permit application and the
related conservation plan, that—

(aa) the taking will be incidental,

(bb) the applicant will, to the maximum extent
practicable, minimize and mitigate the impact of the
taking;

(ce) the applicant will ensure that adequate fund-
ing for the conservation plan will be provided;

(dd) the taking will not appreciably reduce the
likelihood of the survival and recovery of the species
in the wild; and

(ee) any measures required under clause (1)(IV)
will be met; and

(IT) the Secretary has received other assurances that
the Seeretary may require that the conservation plan will
be implemented.

(111) TERMS AND CONDITIONS AND REPORTING REQUIRE-
MENTS.—The permit shall contain such terms and conditions
as the Secretary considers appropriate to carry out this para-
eraph, including such reporting requirements as the Secretary
considers necessary for determining whether compliance is

being made with the terms and conditions.
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(C) REVOCATION.—The Secretary shall revoke a permit issued
under this paragraph if the Secretary finds that the permittee is

not complying with the terms and conditions of the permit.

(b) UNDUE EcoNoMmIC HARDSHIP EXEMPTION.—

(1) DEFINITION OF UNDUE ECONOMIC HARDSHIP.—In this sub-

section, the term ‘“‘undue economic hardship” includes—

(A) substantial economic loss resulting from inability, caused by
this chapter, to perform a contract with respect to a species of fish
or wildlife if the contract was entered into prior to the date of
publication in the Federal Register of a notice of consideration of
the species as an endangered species;

(B) substantial economic loss to a person resulting from a tak-
ing being made unlawful under this chapter if the person derived
a substantial portion of the person’s income from the lawful taking
of a listed species for the year prior to the date of publication in
the Federal Register of a notice of consideration of the species as
an endangered species; and

(C) curtailment of subsistence taking, made unlawful under this
chapter, by a person—

(i) not reasonably able to secure other sources of subsist-
ence;

(i1) dependent to a substantial extent on hunting and fish-
ing for subsistence; and

(iii) that must engage in the curtailed taking for subsist-

Cncee purposes.

(2) EXEMPTION FROM PROHIBITIONS.

(A) IN GENERAL.—Subject to subparagraph (B), the Secretary,

to minimize a person’s undue economic hardship, may exempt the

person from section 201801 (a) of this title, to the extent the Sec-
retary considers appropriate, if—

(i) the person enters into a contract with respect to a spe-
cies of fish or wildlife or plant before the date of the publica-
tion in the Federal Register of notice of consideration of that
species as an endangered species; and

(i1) the subsequent listing of that species as an endangered
species pursuant to subchapter II will cause undue economic
hardship to the person under the contract.

(B) ArrLICATION.—The Secretary may exempt the person re-
ferred in to subparagraph (A) if the person—

(1) applies to the Secretary for the exemption; and
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(i1) includes with the application such information as the
Secretary may require to prove the person’s undue economic
hardship.

(3) LIMITATIONS.—

(A) DURATION.—No exemption under this subsection shall be
for a duration of more than 1 year from the date of publication
in the Federal Register of notice of consideration of the species
concerned.

(B) QuantTIiTY.—No exemption under this subsection shall
apply to a quantity of fish or wildlife or plants in excess of that
specified by the Secretary.

(C) CITES SPECIES.

be granted for the importation or exportation of a specimen listed

No exemption under this subsection may

in Appendix I of CITES that is to be used in a commercial activ-
ity.

(4) FURTHER REQUIREMENTS.—The Secretary may make further
requirements for a showing of undue economic hardship as the Sec-
retary considers appropriate.

(5) AUTHORITY OF SECRETARY TO LIMIT EXEMPTIONS.—The See-
retary may limit an exemption under this subsection as to time, area,
or any other factor.

(¢) EXEMPTION FOR ALASKA NATIVES.—

(1) DEFINITIONS.—In this subsection:

(A) AUTHENTIC NATIVE ARTICLE OF HANDICRAFT OR CLOTII-
ING.—The term ‘‘authentic native article of handicraft or cloth-
ing” means an item that is—

(i) composed, wholly or in some significant respect, of natu-
ral material; and

(i1) produced, decorated, or fashioned in the exercise of a
traditional native handicraft without the use of a pantograph,
multiple carver, or other mass copying device.

(B) SUBSISTENCE.—The term ‘“‘subsistence” includes selling an
edible portion of fish or wildlife in native villages and towns in
Alaska for native consumption within native villages or towns.

(C) TRADITIONAL NATIVE HANDICRAFT.—The term “traditional
native handicraft” includes weaving, carving, stitching, sewing,
lacing, beading, drawing, and painting.

(2) IN GENERAL.—Except as provided in paragraph (6), if a taking
is primarily for subsistence purposes, this chapter does not apply with
respect to the taking of a listed species, or the importation of a listed

species taken under this subsection, by—
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(A) an Indian, Aleut, or Eskimo who is an Alaskan Native who
resides in Alaska; or
(B) a non-native permanent resident of an Alaskan native vil-

lage.

(3) NONEDIBLE BYPRODUCTS OF SPECIES.—Nonedible byproducts of
species taken pursuant to this subsection may be sold in interstate
commerce when made into an authentic native article of handieraft or
clothing.

(4) INAPPLICABILITY OF EXEMPTION.—This subsection shall not
apply to a non-native resident of an Alaskan native village found by
the Secretary to be not primarily dependent on the taking of fish or
wildlife—

(A) for consumption; or
(B) for the creation and sale of authentic native articles of
handicrafts or clothing.

(5) WASTE.—A taking under this subsection shall not be accom-
plished in a wasteful manner.

(6) AUTHORITY OF SECRETARY TO REGULATE TAKING NOTWITH-
STANDING EXEMPTION.—

(A) IN GENERAL.—If the Secretary determines that a taking of
a listed species under paragraph (2) would materially and nega-
tively affect the listed species, the Secretary may prescribe regula-

tions on the taking.

(B) CONTENTS.—A regulation under subparagraph (A) may be
established with reference to species, geographical deseription of
the area included, the season for taking, or other factors relating
to the reason for establishing the regulation and consistent with
the policy of this chapter.

(C) NOTICE AND HEARINGS.—A regulation under subparagraph
(A) shall be prescribed after notice and hearings in the affected
judicial districts of Alaska and as otherwise required by section
221206 of this title.

(D) RESCISSION—A regulation under subparagraph (A) shall be

rescinded as soon as the Seerctary determines that the need for

the imposition of the regulation has disappeared.

(1) IN GENERAL.—Subsections (a) and (¢) of section 201801 and
section 201206 of this title do not apply to an article that—
(A) is 100 or more years old,;

(B) is composed in whole or in part of a listed species;
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(C) has not been repaired or modified with any part of a listed
species on or after December 28, 1973; and
(D) is entered at a port designated under paragraph (3).

(2) IMPORTATION DOCUMENTATION.—A person that wishes to im-
port an article under the exemption provided by this subsection shall
submit to the customs officer concerned, at the time of entry of the
article, such documentation as the Secretary of Homeland Security,
after consultation with the Secretary of the Interior, shall by regulation
require as being necessary to establish that the article meets the re-
quirements set forth in subparagraphs (A), (B), and (C) of paragraph
(1).

(3) DESIGNATION OF PORTS.

The Secretary of Homeland Security,
after consultation with the Secretary of the Interior, shall designate 1
port within each customs region at which articles that satisfy each of
subparagraphs (A), (B), and (C) of paragraph (1) shall be entered into

the customs territory of the United States.

(e) NONCOMMERCIAL TRANSSHIPMENTS.—An importation into the
United States of fish or wildlife shall be an importation not in violation of
this chapter (including a regulation preseribed under this chapter) while the
fish or wildlife remains in the control of the United States Customs Service
if—

(1) the fish or wildlife was lawfully taken and exported from the
country of origin and country of reexport, if any;

(2) the fish or wildlife is in transit or transshipment through a place
subjeet to the jurisdiction of the United States en route to a country
where the fish or wildlife may be lawfully imported and received;

(3) the exporter or owner of the fish or wildlife gave explicit instrue-
tions not to ship the fish or wildlife through a place subject to the ju-
risdiction of the United States, or did all that could have reasonably
been done to prevent transshipment, and the circumstances leading to
the transshipment were beyond the exporter’s or owner’s control;

(4) the applicable requirements of CITES are satisfied; and

(5) the importation is not made in the course of a commercial activ-
ity.

§201803. Permit and undue economic hardship exemption
procedures
The

(d) REQUIREMENTS FOR SRANTING PERMITS AND EXEMPTIONS.
Secretary may grant a permit under section 201802(a)(1) of this title or
an undue economic hardship exemption under section 201802(b) of this title
if the Secretary finds and publishes the Secretary’s finding in the Federal

Register that—
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(1) the permit or exemption was applied for in good faith;

(2) if granted and exercised, the permit or exemption will not operate
to the disadvantage of the endangered species subject to the permit or
exemption; and

(3) the permit or exemption will be consistent with the purposes and
poliey set forth in section 201101 of this title.

(b) NOTICE AND REVIEW.—

(1) FEDERAL REGISTER.—The Secretary shall publish notice in the
Federal Register of each application for a permit under section
201802(a) of this title or undue economic hardship exemption under
section 201802(b) of this title.

(2) TIME REQUIREMENT.—

(A) IN GENERAL.—A notice under paragraph (1) shall invite the
submission from interested parties, not later than 30 days after
the date of the notice, of written data, views, or arguments with

respect to the application.

(B) WAIVER FOR EMERGENCY SITUATIONS.—The 30-day period
under subparagraph (A) may be waived by the Secretary in an
emergency situation if—

(i) the health or life of an animal listed as an endangered
species is threatened; and
(i1) no reasonable alternative is available to the applicant.
(C) WAIVER NOTICE.—Notice of a waiver under subparagraph
(B) shall be published by the Secretary in the Federal Register
not later than 10 days following the issuance of the permit or ex-
emption.
(3) PuBLiC RECORD.—Information received by the Secretary as part
of a permit or exemption application shall be available to the public as
a matter of public record at every stage of the proceeding.

(¢) BURDEN OF PROOF.—In connection with an action alleging a viola-
tion of section 201801 of this title, a person claiming the benefit of a permit
or exemption under this chapter shall have the burden of proving that the
permit or exemption—

(1) is applicable;
(2) has been granted; and
(3) was valid and in foree at the time of the alleged violation.

§201804. Lawful approach no closer than 100 yards to

humpback whales

Notwithstanding any provision of this chapter or any other law, in waters
of the United States surrounding the State of Hawaii, it is lawful for a per-

son subject to the jurisdiction of the United States to approach, by any
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means other than an aireraft, no closer than 100 yards to a humpback
whale.
§201805. Experimental populations

(a) DEFINITION OF EXPERIMENTAL POPULATION.—In this section, the
term “‘experimental population” means a population (including any off-
spring arising solely from the population) authorized by the Secretary for
release under subsection (b), but only at such times as the population is
wholly separate geographically from nonexperimental populations of the
same species.

(b) RELEASE OF CERTAIN SPECIES.—

(1) IN GENERAL.—The Secretary may authorize the release (and the
related transportation) of a population (including eggs, propagules, or
individuals) of a listed species outside the current range of the listed
species if the Secretary determines that the release will further the con-
servation of the listed species.

(2) REQUIRED DETERMINATION BY SECRETARY.—Before authorizing
the release of a population under paragraph (1), the Secretary shall by
regulation identify the population and determine, on the basis of the
best available information, whether the population is essential to the
continued existence of a listed species.

(3) TREATMENT AS THREATENED SPECIES.

In this chapter, each
member of an experimental population shall be treated as a member
of a threatened species, except that—

(A) solely for purposes of subchapter IV (other than section
201402 of this title), an experimental population determined under
paragraph (2) to be not essential to the continued existence of a
species shall be treated, except when it oceurs in an area within
the National Wildlife Refuge System or the National Park System,
as a proposed species; and

(B) critical habitat shall not be designated under this chapter
for an experimental population determined under paragraph (2) to
be not essential to the continued existence of a species.

§201806. Civil penalties

(a) PENALTY AMOUNTS.—
(1) PENALTY OF NOT MORE THAN $25,000.—

(A) IN GENERAL.

A person that knowingly violates, or a per-
son engaged in business as an importer or exporter of fish or wild-
life or plants that violates, any of the provisions listed under sub-
paragraph (B) may be assessed a civil penalty by the Secretary

of not more than $25,000 for each violation.
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(B) Provisions.—The provisions referred to in subparagraph
(A) are—
(i) a provision of this chapter;
(i1) a provision of a permit or certificate issued under this
chapter; and
(iii) a provision of a regulation preseribed to implement—
(I) subparagraph (A), (B), (C), (D), (E), or (F) of
section 201801(a)(1) of this title;
(IT) subparagraph (A), (B), (C), or (D) of section
201801(a)(2) of this title; or
(ITI) subsection (e¢), (d) (other than a regulation relat-
ing to recordkeeping or filing of reports), (f), or (g) of
section 201801 of this title.

(2) PENALTY OF NOT MORE TIIAN $12,000.—A person that knowingly
violates, or a person engaged in business as an importer or exporter
of fish or wildlife or plants that violates, a provision of a regulation
prescribed under this chapter other than a provision listed under para-
eraph (1)(B)(iii) may be assessed a civil penalty by the Secretary of
not more than $12,000 for each violation.

(3) PENALTY OF NOT MORE THAN $500.—A person that violates a
provision of this chapter, or any regulation, permit, or certificate issued
under this chapter, otherwise than as deseribed in paragraph (1) or
(2), may be assessed a civil penalty by the Secretary of not more than
$500 for each violation.

(b) NOTICE AND IHEARING.—A person may not be assessed a penalty
under this section unless the person is given notice and opportunity for a
hearing with respect to the violation.

(¢) SEPARATE OFFENSE.—Each violation shall be a separate offense.

(d) REMISSION OR MITIGATION.—A civil penalty under this section may
be remitted or mitigated by the Secretary.

(e) FAILURE TO PAY PENALTY.—

(1) CrviL ACTION.—On a failure to pay a penalty assessed under
this section, the Secretary may request the Attorney General to com-
mence a civil action to collect the penalty.

(2) JURISDICTION.—A ecivil action described in paragraph (1) shall
be commenced in a United States district court for any district in
which the person is found, resides, or transacts business, and the dis-
trict court shall have jurisdiction to hear and decide the civil action.

(3) SUBSTANTIAL EVIDENCE.—The district court shall hear the civil

action on the record made before the Secretary and shall sustain the
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Secretary’s civil action if the eivil action is supported by substantial

evidence on the record considered as a whole.

(1) COMPLIANCE WITH GENERAL ADMINISTRATIVE PROCEDURES.

A hearing held during proceedings for the assessment of a civil penalty
under this section shall be conducted in accordance with section 554
of title 5.

(2) SUBPOENAS AND OATHS.

The Secretary may:

(A) issue subpoenas for the attendance and testimony of wit-
nesses and the production of relevant records; and
(B) administer oaths.

(3) PAYMENT OF WITNESSES.—A witness summoned shall be paid

the same fees and mileage that are paid to witnesses in United States
courts.
(4) CONTUMACY OR REFUSAL TO OBEY SUBPOENA.—

(A) ORDER.—In case of contumacy or refusal to obey a sub-
poena served on a person under this subsection, the United States
district court for any district in which the person is found, resides,
or transacts business, on application by the United States and
after notice to the person, shall have jurisdiction to issue an order
requiring the person to appear and give testimony before the Sec-
retary or to appear and produce documents before the Secretary,
or both.

(B) FAILURE TO OBEY ORDER.—Failure to obey an order of a
district court issued under subparagraph (A) may be punished by

the district court as contempt.

(g) EXCEPTION TO IMPOSITION OF CIVIL PENALTY.—Notwithstanding
subsection (a), no civil penalty shall be imposed if it can be shown by a pre-
ponderance of the evidence that the defendant committed an act based on
a good faith belief that the defendant was acting to protect the defendant,
a member of the defendant’s family, or any other individual, from bodily
harm from a listed species.

§201807. Criminal penalties

(a) PENALTIES.

Criminal penalties for a violation of this chapter are

provided under section 50(a) of title 18.

(b) REVOCATION OF AGREEMENTS.—

(1) IN GENERAL.—The head of a Federal agency that has issued a
lease, license, permit, or other agreement described in paragraph (2)
to a person that is convicted of a criminal violation of this chapter or

a regulation, permit, or certificate issued under this chapter may imme-
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diately modify, suspend, or revoke the lease, license, permit, or other
agreement.

(2) LEASE, LICENSE, PERMIT, OR OTHER AGREEMENT.—A lease, li-
cense, permit, or other agreement referred to in paragraph (1) is a
lease, license, permit, or other agreement—

(A) authorizing a person to import or export fish or wildlife or
plants;

(B) authorizing a person to operate a quarantine station for im-
ported wildlife; or

(C) authorizing the use of Federal land, including grazing of do-
mestie livestock.

(¢) SUSPENSION OR CANCELLATION OF FEDERAL HUNTING OR FISHING
PERMITS OR STAMPS.—The Secretary shall suspend for a period of up to
1 year, or cancel, a Federal hunting or fishing permit or stamp issued to
a person that is convicted of a e¢riminal violation of—

(1) a provision of this chapter; or

(2) a provision of a regulation, permit, or certificate issued under
this chapter.

() No LiaBmiry.—The United States shall not be liable for the pay-
ment of compensation, reimbursement, or damages in connection with the
modification, suspension, revocation, or cancellation of a lease, license, per-
mit, stamp, or other agreement under this section.

§201808. dJurisdiction

(a) IN GENERAL.—The United States district courts, including the courts
enumerated in section 460 of title 28, shall have jurisdiction over an action
arising under this chapter.

(b) AMERICAN SAMOA.—For purposes of this chapter, American Samoa
shall be included within the judicial district of the United States District
Court for the District of Hawaii.

§201809. Rewards and incidental expenses

(a) PAYMENT SOURCE.—The Secretary or the Secretary of the Treasury
shall pay, from sums received as penalties or fines, or from forfeitures of
fish or wildlife, plants, or other property, for a violation of this chapter (in-
cluding a regulation preseribed under this chapter)—

(1) a reward to a person that furnishes information that leads to an
arrest, eriminal conviction, civil penalty assessment, or forfeiture of fish
or wildlife, or of a plant or other property, for a violation of this chap-
ter or a regulation preseribed under this chapter; and

(2) the reasonable and necessary costs incurred by a person in pro-

viding temporary care for any fish or wildlife or plant pending the dis-
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position of a civil or criminal proceeding alleging a violation of this
chapter with respect to the fish or wildlife or plant.

(b) AMoUNT OF REWARD.—The amount of the reward, if any, is to be
designated by the Secretary or the Secretary of the Treasury, as appro-
priate.

(¢) INELIGIBILITY FOR PAYMENT.—An officer or employee of the United
States or a State or local government who furnishes information or renders
service in the performance of the officer’s or employee’s official duties is in-
eligible for a reward under this section.

(d) Excess AMOUNT.—When the balance of sums received under this
subchapter and section 203108(e) of this title, as penalties or fines, or from
forfeitures of fish or wildlife, plants, or other property, exceeds $500,000,
the Seerctary of the Treasury shall deposit an amount equal to the excess
balance in the Cooperative Endangered Species Conservation Fund estab-
lished in section 201308 of this title.

§201810. Enforcement

(a) AuTHORITY TO ENFORCE.

(1) INn GENERAL.—This chapter (including a regulation or permit is-
sued under this chapter) shall be enforced by the Secretary, the See-
retary of the Treasury, or the Secretary of the Department in which
the Coast Guard is operating, or all of those Secretaries.

Any of the Secretar-

(2) PERSONNEL, SERVICES, AND FACILITIES.
ies referred to in paragraph (1) may utilize by agreement, with or with-
out reimbursement, the personnel, services, and facilities of any other
Federal ageney or a State agency to enforce this chapter.

(b) WARRANTS AND OTHER ProcEss.—United States district court
judges and United States magistrate judges may, within their respective ju-
risdictions, on proper oath or affirmation showing probable cause, issue war-
rants or other process required for enforcement of this chapter (including
a regulation prescribed under this chapter).

(¢) GENERAL ENFORCEMENT AUTHORITIES.—

(1) DEFINITION OF LAW ENFORCEMENT AUTHORITY.—In this sub-
section, the term “law enforcement authority” means an individual au-
thorized by the Secretary, the Secretary of the Treasury, or the Sece-
retary of the Department in which the Coast Guard is operating to en-

force this chapter.

(2) IN GENERAL.—A law enforcement authority may:
(A) detain for inspection and inspect a package, crate, or other
container, including its contents, and all accompanying documents,

on importation or exportation;
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(B) make an arrest without a warrant for a violation of this
chapter if the law enforcement authority has reasonable grounds
to believe that the individual to be arrested is committing the vio-
lation in the law enforecement authority’s presence or view;

(C) execute and serve an arrest warrant, search warrant, or
other warrant or civil or eriminal process issued by an officer or
court of competent jurisdiction for enforcement of this chapter;
and

(D) search and seize, with or without a warrant, as authorized

by law.

(d) PROPERTY SEIZED.—

(1) IN GENERAL.—Any fish or wildlife, plant, or other property
seized under subsection (e)(2)(D) shall be held by a person authorized
by the Secretary, the Secretary of the Treasury, or the Secretary of
the Department in which the Coast Guard is operating pending disposi-
tion of civil or criminal proceedings, or the institution of an action in
rem for forfeiture of the fish or wildlife, plant, or other property under
subsection (e).

(2) BoxD.—The Seeretary may, in lieu of holding the fish or wild-
life, plant, or other property seized, permit the owner or consignee to
post a bond or other surety satisfactory to the Secretary.

(3) DisposaL oF ITEMS.—Notwithstanding paragraph (2), the fish
or wildlife, plant, or other property shall be disposed of (other than by
sale to the general public) by the Secretary in such a manner, consist-
ent with this chapter, as the Secretary shall by regulation preseribe
on—

(A) forfeiture to the United States of the fish or wildlife, plant,
or other property; or
(B) the abandonment or waiver of a claim to the fish or wildlife,

plant, or other property.

(e) FORFEITURE.—

(1) IN GENERAL.—AIl fish or wildlife or plants taken, possessed,
sold, purchased, offered for sale or purchase, transported, delivered, re-
ceived, carried, shipped, exported, or imported contrary to this chapter
(including a regulation prescribed under this chapter) or a permit or
certificate issued under this chapter, shall be subject to forfeiture to
the United States.

(2) EQUIPMENT AND TRANSPORTATION.—AIl guns, traps, nets, and
other equipment, and vessels, vehicles, aircraft, and other means of
transportation used to aid the taking, possessing, selling, purchasing,

offering for sale or purchase, transporting, delivering, receiving, carry-
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ing, shipping, exporting, or importing of any fish or wildlife or plants
in violation of this chapter (including a regulation prescribed under this
chapter) or a permit or certificate issued under this chapter shall be
subjeet to forfeiture to the United States on conviction of a criminal
violation under section 50(a) of title 18.

(f) APPLICABILITY OF CUSTOMS LAWS.

(1) IN GENERAL.—AIl laws relating to—
(A) seizure, forfeiture, and condemnation of a vessel for viola-
tion of the customs laws of the United States;
(B) disposition of the vessel or the proceeds from the sale of
the vessel; and
(C) remission or mitigation of the forfeiture for violation of the
customs laws of the United States;
shall apply to the seizures and forfeitures incurred or alleged to have
been incurred under this chapter, to the extent that those laws are ap-
plicable and not inconsistent with this chapter.

(2) P OWERS, RIGHTS, AND DUTIES OF SECRETARY RELATING TO
CUSTOMS LAWS.—AIl powers, rights, and duties conferred or imposed
by the customs laws on an officer or employee of the Department of
the Treasury or Department of Homeland Security shall, for the pur-
poses of this chapter, be exercised or performed by the Secretary or
by such persons as the Secretary may designate.

(g) InguNcTION.—The Attorney General may seek to enjoin a person
that is alleged to be in violation of this chapter (including a regulation pre-
seribed under this chapter).

§201811. Regulations and fees

(a) IN GENERAL.—The Secretary, the Secretary of the Treasury, and the

Secretary of the Department in which the Coast Guard is operating, may:
(1) prescribe such regulations as may be appropriate to enforce this
chapter; and
(2) charge reasonable fees for expenses to the Federal Government
connected with—
(A) permits or certificates authorized by this chapter, including
processing applications and reasonable inspections; and
(B) the transfer, board, handling, or storage of fish or wildlife,
plants, and other property seized and forfeited under this chapter.
(b) DErosIT OF FEES.—AII fees collected under this section shall be de-
posited in the Treasury to the credit of the appropriation that is current
and chargeable for the cost of furnishing the services under subsection (a).

(¢) REIMBURSEMENT OF EXPENDED FUNDS.

Appropriated funds may

be expended pending reimbursement from parties in interest.
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§201812. Civil actions by citizens
(a) IN GENERAL.—Except as provided in subsection (b), a person may

commence a civil action on the person’s own behalf—

(1) to enjoin a person, including the United States and any other
governmental instrumentality or agency (to the extent permitted by the
Eleventh Amendment to the Constitution), that is alleged to be in vio-
lation of any provision of this chapter (including a regulation pre-
seribed under this chapter); or

(2) against the Secretary where there is alleged a failure of the Sec-
retary to perform an act or duty under subchapter II that is not disere-

tionary with the Secretary.

(1) ACTIONS TO ENJOIN VIOLATORS.—No civil action may be com-
menced under subsection (a)(1)—

(A) prior to 60 days after written notice of the violation has
been given to the Secretary, and to any alleged violator of the pro-
vision or regulation concerned,;

(B) if the Secretary has commenced action to impose a civil
penalty pursuant to section 201806 of this title; or

(C) if the United States has commenced and is diligently pros-
ecuting a criminal action in a court of the United States or a
State to redress a violation of the provision or regulation con-
cerned.

(2) ACTIONS AGAINST THE SECRETARY.—No civil action may be
commenced under subsection (a)(2) prior to 60 days after written no-
tice is given to the Secretary, except that an action under subsection
(a)(2) may be commenced immediately after the written notice is given
to the Seceretary in the case of a civil action respecting an emergency
posing a significant risk to the well-being of a species of fish or wildlife

or plants.

(¢) VENUE.—A civil action under this section may be commenced in the

32  judicial district in which the violation occurs.

(d) INTERVENTION BY ATTORNEY (GENERAL.

In a civil action under this

34 section in which the United States is not a party, the Attorney General, at

35  the request of the Secretary, may intervene on behalf of the United States

36  as a matter of right.

(e) Costs OF LITIGATION.—The court, in issuing a final order in a civil

38 action commenced under subsection (a), may award costs of litigation (in-

39 cluding reasonable attorney and expert witness fees) to a party, whenever

40 the court determines that such an award is appropriate.
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(f) NO RESTRICTION ON RIGIHTS.—The injunctive relief provided by this
section shall not restrict any right that a person (or class of persons) may
have under a statute or common law to seek enforcement of a standard or
limitation or to seek any other relief (including relief against the Secretary
or a State agency).

Subchapter IX—Miscellaneous

§201901. Coordination with animal quarantine laws

The Secretary of Agriculture, the Secretary of Homeland Security, and
the Secretary shall provide for appropriate coordination of the administra-
tion of this chapter with the administration of the animal quarantine laws
(as defined in section 2509(f) of the Food, Agriculture, Conservation, and
Trade Act of 1990 (21 U.S.C. 136a(f)).
§201902. Effect of chapter

(a) FUNCTIONS OF TIHE SECRETARY OF AGRICULTURE AND SECRETARY
OF HOMELAND SECURITY.—Nothing in this chapter or any amendment
made by section 13 of the Endangered Species Act of 1973 (Public Law
93-205, 87 Stat. 902) supersedes or limits the functions of the Secretary
of Agriculture or the Secretary of Homeland Security under any other law
relating to prohibited or restricted importations or possession of animals
and other articles.

(b) OTHER PROCEEDINGS.

No proceeding or determination under this
chapter shall preclude any proceeding or be considered determinative of any
issue of fact or law in any proceeding under any Federal statute adminis-
tered by the Secretary of Agriculture.

(C) FUNCTIONS OF THE SECRETARY OF THE TREASURY AND SECRETARY
OF HOMELAND SECURITY.—Nothing in this chapter supersedes or limits
the functions and responsibilities of the Secretary of the Treasury or the
Secretary of Homeland Security under the Tariff Act of 1930 (19 U.S.C.
1202 et seq.), including chapter 209 of this title.

(d) CrAPTER 221.—Except as otherwise provided in this chapter, no pro-
vision of this chapter shall take precedence over a more restrictive conflict-
ing provision of chapter 221 of this title.

§201903. Annual cost analysis

On or before January 15 of each year, the Secretary of the Interior, act-
ing through USKFWS, shall submit to Congress a report covering the preced-
ing fiscal year that contains an accounting on a species-by-species basis of—

(1) all reasonably identifiable Federal expenditures made primarily
for the conservation of listed species under this chapter; and

(2) all reasonably identifiable expenditures made primarily for the
conservation of listed species under this chapter by States receiving

grants under subchapter II1.
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§203101. Definitions

In this chapter:

(1) F1sH OR WILDLIFE.—
(A) IN GENERAL.—The term “fish or wildlife” means a wild
member of the animal kingdom whether alive or dead, and whether
bred, hatched, or born in captivity.

(B) INCLUSIONS.—The term ‘“‘fish or wildlife” includes

(i) a wild mammal, bird, reptile, amphibian, or fish;

(i1) a wild mollusk, erustacean, arthropod, coelenterate, or
other invertebrate; and

(ii1) any part, produect, egg, or offspring of a wild member
of the animal kingdom.

(2) FISH OR WILDLIFE OR WILD PLANT REGULATORY LAW.—The
term “fish or wildlife or wild plant regulatory law”’ means a treaty (to
which the United States is a party), statute, regulation, or other prohi-
bition or requirement that has the force of law and that regulates the
taking, possession, importation, exportation, transportation, or sale of
fish or wildlife or wild plants.

(3) IMmPORT.—The term ‘“‘import” means to land on, bring into, or
introduce into a place subject to the jurisdiction of the United States,
whether or not the landing, bringing, or introduction constitutes an im-
portation within the meaning of the customs laws of the United States.

(4) INDIAN TRIBAL FISH OR WILDLIFE OR WILD PLANT REGULATORY
LAW.—The term “Indian tribal fish or wildlife or wild plant regulatory
law” means a regulation of, or other rule of conduct enforceable by,
an Indian tribe, band, or group, to the extent that—

(A) the regulation or rule regulates the taking, possession, im-
portation, exportation, transportation, or sale of fish or wildlife or

wild plants; and
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(B) the regulation or rule applies within Indian country (as de-

fined in section 1151 of title 18).
(5) PERSON.—The term ‘“‘person” means—

(A) an individual, partnership, association, corporation, or trust;

(B) an officer, employee, agent, department, or instrumentality
of the Federal Government, a State, or a political subdivision of
a State; or

(C) any other entity subject to the jurisdiction of the United

States.

(6) PROHIBITED WILDLIFE SPECIES.—The term “‘prohibited wildlife
species” means a live species of—

(A) lion, tiger, leopard, cheetah, jaguar, or cougar; or

(B) any hybrid of the species listed in subparagraph (A).

(7) SECRETARY.—The term “‘Seerctary’

(A) means—
(1) the Secretary of the Interior; or
(i1) the Secretary of Commerce, as program responsibilities
are vested under section 107105 of this title; and
(B) with respect to the provisions of this chapter that pertain
to the importation or exportation of wild plants, and subject to
section 421 of the Homeland Security Act of 2002 (6 U.S.C. 231)
and the Department of HHomeland Security Reorganization Plan of
November 25, 2002 (6 U.S.C. 542 note), means the Secretary of
Agriculture, concurrently with the Secretary of the Interior.

(8) STATE.—The term “State” means a State, the District of Co-
lumbia, Puerto Rico, Guam, American Samoa, the Virgin Islands, the
Northern Mariana Islands, and any other territory (including a posses-
sion) of the United States.

(9) TAKE.—The term “‘take”, with respect to any fish or wildlife or
wild plant, means to capture, kill, or collect the fish or wildlife or the
wild plant and, with respect to a wild plant, also means to harvest, cut,
log, or remove the wild plant.

(10) TRANSPORT.—The term “transport”, with respect to any fish
or wildlife or wild plant, means—

(A) to move, convey, carry, or ship the fish or wildlife or wild
plant by any means; or

(B) to deliver or receive the fish or wildlife or wild plant for the
purpose of movement, conveyance, carriage, or shipment.

(11) WILD PLANT.—

(A) IN GENERAL.—The term “wild plant” means a wild member

of the plant kingdom.
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(B) INCLUSIONS.—The term “wild plant” includes

(i) a root, seed, part, or product of a wild plant; and

(ii) a tree from a natural or planted forest stand.

(C) ExcLUusioNns.—The term “wild plant” does not include—

(i) a common cultivar, except a tree;

(i) a common food crop (including a root, seed, part, or
product of a common food crop);

(ii1) a scientifie specimen of plant genetic material (includ-
ing a root, seed, germplasm, part, or product of plant genetic
material) that is to be used only for laboratory or field re-
search; or

(iv) a plant that is—

(I) to remain planted; or
(II) to be planted or replanted.

(D) EXCEPTIONS TO APPLICABILITY OF EXCLUSIONS.—The ex-

clusions made by clauses (iii) and (iv) of subparagraph (C) do not
apply if the plant is listed—
(i) in an appendix to the Convention on International
Trade in Endangered Species of Wild Fauna and Flora, done
at Washington March 3, 1973 (27 UST 1087; TIAS 8249);
(i1) as an endangered species or threatened species under
chapter 201 of this title; or
(iii) pursuant to a State law that provides for the conserva-
tion of species that are indigenous to the State and are
threatened with extinetion.
§203102. Offenses

(a) GENERAL OFFENSES.

(1) IN GENERAL.—It is unlawful for a person—

(A) to import, export, transport, sell, receive, acquire, or pur-
chase any fish or wildlife or wild plant taken, possessed, trans-
ported, or sold in violation of Federal fish or wildlife or wild plant
regulatory law or Indian tribal fish or wildlife or wild plant regu-
latory law;

(B) to import, export, transport, sell, receive, acquire, or pur-
chase in interstate or foreign commerce—

(i) any fish or wildlife taken, possessed, transported, or
sold in violation of State or foreign fish or wildlife or wild
plant regulatory law;

(i1) a wild plant taken, possessed, transported, or sold—
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(I) in violation of State or foreign fish or wildlife or
wild plant regulatory law that protects wild plants or
that regulates—

(aa) the theft of wild plants;

(bb) the taking of wild plants from a park, forest
reserve, or other officially protected area;

(ce) the taking of wild plants from an officially
designated area; or

(dd) the taking of wild plants without, or econ-
trary to, required authorization;

(IT) without the payment of appropriate royalties,
taxes, or stumpage fees required for the wild plant by
State or foreign fish or wildlife or wild plant regulatory
law; or

(III) in violation of a limitation under State or foreign
fish or wildlife or wild plant regulatory law governing the
export or transshipment of wild plants; or

(iii) a member of a prohibited wildlife species;

(C) within the special maritime and territorial jurisdiction of the
United States (as defined in section 7 of title 18)—

(i) to possess any fish or wildlife taken, possessed, trans-
ported, or sold in violation of State or foreign fish or wildlife
or wild plant regulatory law, or Indian tribal fish or wildlife
or wild plant regulatory law; or

(i1) to possess a wild plant taken, possessed, transported,
or sold—

(I) in violation of State or foreign fish or wildlife or
wild plant regulatory law that protects wild plants or
that regulates—

(aa) the theft of wild plants;

(bb) the taking of wild plants from a park, forest
reserve, or other officially protected area;

(ce) the taking of wild plants from an officially
designated area; or

(dd) the taking of wild plants without, or con-
trary to, required authorization;

(IT) without the payment of appropriate royalties,
taxes, or stumpage fees required for the wild plant by
State or foreign fish or wildlife or wild plant regulatory

law; or
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(ITT) in violation of a limitation under State or foreign
fish or wildlife or wild plant regulatory law governing the

export or transshipment of wild plants; or

(D) to attempt to commit an act deseribed in subparagraphs
(A) through (C).

(2) SALE AND PURCHASE OF GUIDING AND OUTFITTING SERVICES

AND INVALID LICENSES AND PERMITS.
(A) SALE.

tion of paragraph (1) for a person, for money or other consider-

It is deemed to be a sale of fish or wildlife in viola-

ation, to offer or provide—

(i) guiding, outfitting, or any other service for the illegal
taking, acquiring, receiving, transporting, or possessing of
fish or wildlife; or

(i1) a hunting or fishing license or permit for the illegal
taking, acquiring, receiving, transporting, or possessing of

fish or wildlife.

(B) PURCHASE.—It is deemed to be a purchase of fish or wild-
life in violation of paragraph (1) for a person, for money or other
consideration, to obtain—

(1) guiding, outfitting, or any other service for the illegal
taking, acquiring, receiving, transporting, or possessing of
fish or wildlife; or

(i1) a hunting or fishing license or permit for the illegal
taking, acquiring, receiving, transporting, or possessing of

fish or wildlife.

It is unlawful for a

person to import, export, or transport in interstate commerce a container
or package containing any fish or wildlife unless the container or package
has previously been plainly marked, labeled, or tagged in accordance with
the regulations prescribed under section 203109(a)(2) of this title.

(¢) FALSIFICATION OFFENSES.—It is unlawful for a person to make or
submit a false record, account, or label for, or a false identification of, any

fish or wildlife or wild plant that has been or is intended to be—

(1) imported, exported, transported, sold, purchased, or received
from a foreign country; or

(2) transported in interstate or foreign commerce.

(1) IMPORT DECLARATION.—It is unlawful for a person to import a
wild plant unless the person files on importation a declaration that con-

tains—
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(A) the scientific name of the wild plant (including the genus
and species of the wild plant) contained in the importation;
(B) a description of—
(1) the value of the importation; and
(i1) the quantity, including the unit of measure, of the wild
plant; and
(C) the name of the country from which the wild plant was
taken.

(2) DECLARATION RELATING TO WILD PLANT PRODUCTS.—Until the

date on which the Secretary preseribes a regulation under paragraph
(4), a declaration relating to a wild plant product shall—

(A) in a case in which the species of wild plant used to produce
the wild plant product that is the subject of the importation var-
ies, and the species used to produce the wild plant product is un-
known, contain the name of each species of wild plant that may
have been used to produce the wild plant product;

(B) in a case in which the species of wild plant used to produce
the wild plant product that is the subject of the importation is
commonly taken from more than 1 country, and the country from
which the wild plant was taken and used to produce the wild plant
product is unknown, contain the name of each country from which
the wild plant may have been taken; and

(C) in a case in which a paper or paperboard wild plant product
includes recycled wild plant product, contain the average percent-
age of recycled content without regard for the species or country
of origin of the recycled wild plant product, in addition to the in-
formation for the nonrecycled wild plant content otherwise re-
quired by this subsection.

(3) EXCLUSIONS.

Paragraphs (1) and (2) do not apply to a wild
plant used exclusively as packaging material to support, protect, or
carry another item, unless the packaging material itself is the item
being imported.

(4) REGULATIONS.

The Secretary may preseribe regulations—

(A) to limit the applicability of any requirement imposed by
paragraph (2) to specific wild plant produects;

(B) to make any other necessary modification to any require-
ment imposed by paragraph (2), as determined by the Secretary
based on the review required by section 3(f)(4) of the Lacey Act
Amendments of 1981 (Pub. L. 97-79), as amended by the Food,
Conservation, and Energy Act of 2008 (Pub. L. 110-246, 122
Stat. 2055); and
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(C) to limit the scope of the exclusion provided by paragraph
(3), if the limitations in scope are warranted as a result of the
review referred to in subparagraph (B).
§203103. Exceptions
(a) AcCTIVITIES REGULATED BY PLAN UNDER MAGNUSON-STEVENS
FIsuery CONSERVATION AND MANAGEMENT AcT.—Section
203102(a)(1)(A) of this title does not apply to an activity regulated by a
fishery management plan in effect under the Magnuson-Stevens Fishery
Conservation and Management Act (16 U.S.C. 1801 et seq.).
(b) ACTIVITIES REGULATED BY TUNA CONVENTION ACTS AND ACTIVI-

TIES INVOLVING HARVESTING OF HIGHLY MIGRATORY SPECIES TAKEN ON

Hica SEAs.
203102(a)(1) of this title do not apply to—

Subparagraphs  (A), (B)(i), and (C)(i) of section

(1) an activity regulated by the Tuna Conventions Act of 1950 (16
U.S.C. 951 et seq.) or the Atlantic Tunas Convention Act of 1975 (16
U.S.C. 971 et seq.); or

(2) an activity involving the harvesting of a highly migratory species
(as defined in section 3 of the Magnuson-Stevens Fishery Conservation
and Management Act (16 U.S.C. 1802)) taken on the high seas (as
defined in that section) if—

(A) the highly migratory species is taken in violation of foreign
fish or wildlife or wild plant regulatory law; and

(B) the United States does not recognize the jurisdiction of the
foreign country over the highly migratory species.

(¢) INTERSTATE SHIPMENT OR TRANSSHIPMENT THROUGH INDIAN

Country oOF Fisi orR  WILDLIFE OR WILD PLANTS.—Section
203102(a)(1)(B) of this title does not apply to interstate shipment or trans-
shipment through Indian country (as defined in section 1151 of title 18)
or a State of any fish or wildlife or wild plant legally taken if the shipment
is en route to a State in which the fish or wildlife or wild plant may be

legally possessed.

(d) PROHIBITED WILDLIFE SPECIES OFFENSE.
(1) IN GENERAL.—Section 203102(a)(1)(B)(iii) of this title does not
apply to importation, exportation, transportation, sale, receipt, acquisi-
tion, or purchase of a member of a prohibited wildlife species, by a per-
son that, under regulations prescribed under paragraph (3), is de-

seribed in paragraph (2) with respect to that species.

(2) EXEMPTED PERSONS.—A person referred to in paragraph (1) is

a person that—
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(A) 1s licensed or registered, and inspected, by the Animal and
Plant Health Inspection Service or any other Federal agency with
respect to the species;

(B) is a State college, university, or agency;

(C) is a State-licensed wildlife rehabilitator or State-licensed
veterinarian;

(D) is an accredited wildlife sanctuary that cares for a prohib-
ited wildlife species and—

(i) is a corporation that is exempt from taxation under sec-
tion 501(a) of the Internal Revenue Code of 1986 (26 U.S.C.
501(a)) and described in  sections 501(¢)(3) and
170(b)(1)(A)(vi) of the Internal Revenue Code of 1986 (26
U.S.C. 501(¢)(3); 26 U.S.C. 170(b)(1)(A)(v1));

(i)

cies, including an offspring, part, or byproduct of a prohibited

does not commercially trade in a prohibited wildlife spe-

wildlife species;
(ii1) does not propagate a prohibited wildlife species; and
(iv) does not allow direct contact between the public and
animals; or
(E) has custody of an animal solely for the purpose of expedi-
tiously transporting the animal to a person deseribed in this para-
eraph with respect to the prohibited wildlife species.

(3) REGULATIONS.—The Secretary, in cooperation with the Director
of the Animal and Plant Health Inspection Service, shall prescribe reg-
ulations deseribing the persons described in paragraph (2).

(4) STATE AUTHORITY.—Nothing in this subsection preempts or su-
persedes the authority of a State to regulate wildlife species within the
State.

§203104. Civil penalties
(a) GENERAL OFFENSES; FALSIFICATION OFFENSES; KNOWING WILD

PLANT DECLARATION OFFENSES.

(1) IN GENERAL.—Subject to paragraph (2), the Secretary may as-
sess a civil penalty of not more than $10,000 for each offense against
a person that—

(A)(1) engages in conduct prohibited by section 203102(a)(1) of
this title; and

(i1) in the exercise of due care, should know that the fish or
wildlife or wild plant was taken, possessed, transported, or sold in
violation of, or in a manner unlawful under, the underlying Fed-
eral, State, or foreign fish or wildlife or wild plant regulatory law

or Indian tribal fish or wildlife or wild plant regulatory law; or
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(B) knowingly violates subsection (¢) or (d) of section 203102
of this title.

(2) LvrrATION.—The applicable civil penalty for a person described
in paragraph (1) shall not exceed the maximum amount provided for
violation of the Federal, State, or foreign fish or wildlife or wild plant
regulatory law or Indian tribal fish or wildlife or wild plant regulatory
law or $10,000, whichever is less, if the violation—

(A) involves fish or wildlife or wild plants with an aggregate
market value of less than $350; and
(B) involves only the transportation, accquisition, or receipt of
fish or wildlife or wild plants taken or possessed in violation of
Federal, State, or foreign fish or wildlife or wild plant regulatory
law or Indian tribal fish or wildlife or wild plant regulatory law.
(b) MARKING OFFENSES; UNKNOWING WILD PLANT DECLARATION OF-

FENSES.

The Secretary may assess a civil penalty of not more than $250
against a person that violates subsection (b) of section 203102 of this title
or unknowingly violates subsection (d) of section 203102 of this title.

(¢) NoriceE AND HEARING.—No civil penalty may be assessed under sub-
section (a) or (b) unless the person accused of the offense is given notice
and opportunity for a hearing with respect to the offense.

(d) SEPARATE OrrENSE.—Each violation shall be a separate offense.

(e) REMISSION OR MITIGATION OF CIVIL PENALTY.—A civil penalty as-
sessed under subsection (a) or (b) may be remitted or mitigated by the Sec-
retary.

(f) FacTOrRs TO CONSIDER IN DETERMINING AMOUNT.—In determining
the amount of a civil penalty assessed pursuant to subsection (a) or (b),
the Secretary shall take into account—

(1) the nature, circumstances, extent, and gravity of the offense;
(2) the violator’s degree of culpability and ability to pay; and
(3) other matters that justice may require.

(g) HEARINGS.—

(1) PROCEDURE.—A hearing held during proceedings for the assess-
ment of a civil penalty shall be conducted in accordance with section

554 of title 5.

(2) AUTHORITIES OF THE ADMINISTRATIVE LAW JUDGE.—The ad-

ministrative law judge may:
(A) issue subpoenas for the attendance and testimony of wit-
nesses and the production of relevant records; and

(B) administer oaths.
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(3) PAYMENT OF WITNESSES.—A witness summoned shall be paid
the same fees and mileage that are paid to a witness in a Federal
court.

(4) CONTUMACY OR REFUSAL TO OBEY SUBPOENA.—

(A) JURISDICTION TO ISSUE ORDER.—In case of contumacy or
refusal to obey a subpoena issued pursuant to this subsection and
served on a person, the United States district court for a district
in which the person is found, resides, or transacts business, on ap-
plication by the United States and after notice to the person, shall
have jurisdiction to issue an order requiring the person to appear
and give testimony before the administrative law judge, to appear
and produce records before the administrative law judge, or both.

(B) FAILURE TO OBEY ORDER.—A failure to obey an order de-
seribed in subparagraph (A) may be punished by the United
States district court as contempt.

(h) JUDICIAL REVIEW.—

(1) IN GENERAL.—A person against whom a ecivil penalty is assessed
under this section may obtain review of the civil penalty assessment in
a United States district court by—

(A) filing a complaint in that court not later than 30 days after
the date of the order of assessment; and

(B) simultancously serving a copy of the complaint by certified
mail on the Secretary, the Attorney General, and the appropriate
United States attorney.

(2) VENUE.—For venue purposes, an offense is considered to have
been committed—

(A) in the district where the offense first oceurred; and

(B) in any district to which a person may have taken, or in any
district in which a person may have been in possession of, the fish
or wildlife or wild plants involved in the offense.

(3) CERTIFIED COPY OF RECORD.—The Secrctary shall promptly file
in the United States district court in which the complaint was filed
under paragraph (1) a certified copy of the record on which the offense
was found or the penalty imposed, as provided in section 2112 of title
28.

(4) FAILURE TO PAY ASSESSMENT.—

(A) CviL ACTION.—If a person fails to pay an assessment of
a civil penalty after it has become a final and unappealable order
or after the court has entered final judgment in favor of the Sec-

retary, the Secretary may request the Attorney General to com-
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mence a civil action in a United States district court to collect the
penalty.
(B) AUTHORITY TO REVIEW THE OFFENSE AND ASSESSMENT.—
In hearing the civil action commenced under subparagraph (A),
the court may review the offense and the assessment of the civil
penalty de novo.
§203105. Criminal penalties

Criminal penalties for a violation of this chapter are provided under sec-
tion 50(b) of title 18.

§203106. Permit, license, and stamp sanctions

(a) IN GENERAL.—The Secretary may suspend, modify, or cancel a Fed-
eral hunting or fishing license, permit, or stamp, a license or permit author-
izing a person to import or export fish or wildlife or wild plants (other than
a license or permit issued pursuant to the Magnuson-Stevens Fishery Con-
servation and Management Act (16 U.S.C. 1801 et seq.)), or a license or
permit to operate a quarantine station or rescue center for imported wildlife
or wild plants, issued to a person that is convicted of a criminal violation
of—

(1) any provision of this chapter; or
(2) any regulation prescribed under this chapter.

(b) SECRETARY NOT LIABLE.—The Secretary shall not be liable for the
payment of any compensation, reimbursement, or damages in connection
with the suspension, modification, or cancellation pursuant to this section
of a license, permit, or stamp.

§203107. Forfeiture

(a) FORFEITURE OF FIsH OR WILDLIFE OR WILD PLANTS.

(1) In GENERAL.—AIl fish or wildlife or wild plants imported, ex-
ported transported, sold, received, acquired, or purchased in violation
of subsection (a), (¢), or (d) of section 203102 of this title, or a regula-
tion preseribed under any of those subsections, shall be subject to for-
feiture to the United States.

(2) AppricABILITY.—Forfeiture under this subsection shall apply

notwithstanding any:

(A) culpability requirement for civil penalty assessment under
section 203104 of this title; or
(B) culpability requirement for criminal prosecution under sec-
tion 50(b) of title 18.
(b) FORFEITURE OF MODES OF TRANSPORTATION AND OTHER KEQUIP-
MENT.—A mode of transportation (including a vessel, vehicle, or aircraft)
or piece of equipment that was used to aid in the importing, exporting,

transporting, selling, receiving, acquiring, or purchasing of fish or wildlife
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or wild plants in a criminal offense under this chapter for which a felony

conviction is obtained shall be subject to forfeiture to the United States if—

(1) the owner of the mode of transportation or equipment—
(A) was, at the time of the offense, a consenting party or privy
to the offense; or
(B) should have known, in the exercise of due care, that the
mode of transportation or piece of equipment would be used in a
criminal offense under this chapter; and
(2) the offense involved the sale or purchase of, the offer of sale or
purchase of, or the intent to sell or purchase, fish or wildlife or wild

plants.

(¢) APPLICABILITY OF CUSTOMS LAWS.—

(1) IN GENERAL.—AIl laws relating to—
(A) seizure, forfeiture, and condemnation of property for viola-
tion of the customs laws of the United States;
(B) the disposition of property seized, forfeited, or condemned
for violation of the customs laws of the United States;
(C) proceeds from the sale of property seized, forfeited, or con-
demned for violation of the customs laws of the United States; and
(D) remission or mitigation of forfeiture of property for viola-
tion of the customs laws of the United States;
shall apply to the seizures and forfeitures incurred, or alleged to have
been incurred, under this chapter to the extent that those laws are ap-
plicable and not inconsistent with this chapter.

(2) PO\VERS, RIGHTS, AND DUTIES OF SECRETARY RELATING TO
CUSTOMS LAWS.—AIl powers, rights, and duties conferred or imposed
by the customs laws of the United States on an officer or employee of
the Department of the Treasury or Department of Homeland Security
may, for the purposes of this chapter, also be exercised or performed
by the Secretary or by persons that the Secretary may designate.

(3) WARRANTS.—A warrant for search or seizure shall be issued in
accordance with rule 41 of the Federal Rules of Criminal Procedure
(18 U.S.C. App.).

(d) STORAGE COST.—A person assessed a civil penalty under section

35 203104 of this title or convicted of an offense under section 50(b) of title

36 18 shall be liable for the costs ineurred in the storage, care, and mainte-

37 nance of any fish or wildlife or wild plants seized in connection with the

38 offense.

39

(e) APPLICABLE LiAw IN CASES OF CIVIL FORFEITURE.

A civil forfeit-

40 ure under this section shall be governed by chapter 46 of title 18.
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§203108. Enforcement

(a) IN GENERAL.

This chapter (including regulations preseribed under
this chapter) shall be enforced by the Secretary, the Secretary of Transpor-
tation, the Secretary of Homeland Security, or the Secretary of the Treas-
ury. Any of the Secretaries listed under this subsection may utilize by agree-
ment, with or without reimbursement, the personnel, services, and facilities
of any other Federal agency or any State agency or Indian tribe for pur-
poses of enforcing this chapter.

An individual authorized

(b) GENERAL ENFORCEMENT AUTHORITIES.
under subsection (a) to enforce this chapter may—

(1) carry a firearm;

(2) when enforeing this chapter, make an arrest without a warrant,
in accordance with any guidelines that may be issued by the Attorney
General, for—

(A) an offense under Federal law committed in the individual’s
presence; or

(B) the commission of a felony under Federal law, if the indi-
vidual has reasonable grounds to believe that the person to be ar-
rested has committed or is committing a felony, except that an ar-

rest for a felony under this chapter shall require a warrant if the

felony:
(i) is not committed in the presence or view of the individ-
ual; and
(i1) involves only the transportation, acquisition, receipt,
purchase, or sale of fish or wildlife or wild plants taken or
possessed in violation of State fish or wildlife or wild plant
regulatory law;

(3) search and seize, with or without a warrant, in accordance with
any guidelines that may be issued by the Attorney General;

(4) make an arrest without a warrant for a misdemeanor under this
chapter if the individual has reasonable grounds to believe that the per-
son to be arrested is committing an offense in the individual’s presence
or view;

(5) execute and serve a subpoena, arrest warrant, search warrant is-
sued in accordance with rule 41 of the Federal Rules of Criminal Pro-
cedure (18 U.S.C. App.), or other warrant of civil or criminal process
issued by an officer or court of competent jurisdiction for enforcement
of this chapter;

(6) in coordination with the Secretary of Homeland Security, detain
for inspection and inspect a vessel, vehicle, aireraft, or other transpor-

tation, or a package, crate, or other container, including its contents—

August 30, 2017 (5:22 p.m.)
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(A) on the arrival of the transportation or container in the
United States;

(B) on the arrival of the transportation or container in the cus-
toms waters of the United States from any point outside the
United States or its customs waters; or

(C) if the transportation or container is being used for expor-
tation purposes, prior to departure from the United States or the
customs waters of the United States; and

(7) inspect and demand the production of any documents and per-
mits required by the country of natal origin, birth, or reexportation of
the fish or wildlife.

(¢) ITEMS SEIZED.—

(1) IN GENERAL.—Any fish or wildlife, wild plant, or other property
or item seized shall be held by a person authorized by the Secretary
pending—

(A) disposition of civil or eriminal proceedings; or

(B) the bringing of an action in rem for forfeiture of the fish
or wildlife, wild plant, property, or item pursuant to section
203107 of this title.

(2) BoND.—The Secretary may, in lieu of holding the fish or wild-
life, wild plant, property, or item that is seized, permit the owner or
consignee to post a bond or other surety satisfactory to the Secretary.

(d) JURISDICTION OF DISTRICT COURTS.

(1) INn GENERAL.—The United States district courts, including the
courts referred to in section 460 of title 28, have jurisdiction over an
action arising under this chapter.

(2) ISSUANCE OF WARRANTS OR OTHER PROCESS.

The judges of
the United States district courts and the United States magistrate
judges may, within their respective jurisdictions, on proper oath or af-
firmation showing probable cause, issue warrants or other process that
may be required for enforcement of this chapter (including regulations

prescribed under this chapter).

(e) REWARDS AND OTHER COSTS.

(1) SOURCE OF PAYMENTS.—The Secretary or the Secretary of the

Treasury shall pay, from sums received as penalties, fines, or forfeit-

ures of property for any offense under this chapter (including regula-
tions prescribed under this chapter)—

(A) a reward to a person that furnishes information that leads

to an arrest, eriminal conviction, civil penalty assessment, or for-

feiture of property for an offense under this chapter or a regula-

tion prescribed under this chapter; and
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(B) the reasonable and neecessary costs incurred by a person in
providing temporary care for any fish or wildlife or wild plant
pending the disposition of a civil or eriminal proceeding alleging
an offense under this chapter with respect to the fish or wildlife
or wild plant.

(2) AMOUNT OF REWARD.—The amount of the reward, if any, shall
be designated by the Secretary or the Secretary of the Treasury, as ap-
propriate.

(3) INELIGIBILITY FOR PAYMENT.—An officer or employee of the
United States or any State or local government who furnishes informa-
tion or renders service in the performance of the officer’s or employee’s

official duties is ineligible for payment under this subsection.

§203109. Authorities

(a) REGULATIONS.

(1) AUTHORITY TO PRESCRIBE REGULATIONS.—The Secretary, after
consultation with the Secretary of Homeland Security and the See-
retary of the Treasury, may prescribe such regulations as may be nec-
essary to carry out sections 203102(d), 203104, 203106, and 203107
of this title and section 50(b) of title 18.

(2) REGULATIONS FOR MARKING, LABELING, AND TAGGING OF CON-

TAINERS OR PACKAGES.

(A) JOINT ISSUANCE OF REGULATIONS.—The Secretary of the
Interior and the Secretary of Commeree shall jointly prescribe spe-
cific regulations to implement section 203102(b) of this title for
the marking, labeling, and tageing of containers or packages con-
taining fish or wildlife.

(B) CONFORMITY WITH COMMERCIAL PRACTICES.

The regula-
tions prescribed under subparagraph (A) shall be in accordance
with commerecial practices.

(3) JOINT ISSUANCE OF REGULATIONS TO CLARIFY EXCLUSIONS
FROM DEFINITION OF WILD PLANT.—The Secretary of Agriculture and
the Secretary of the Interior, after consultation with the appropriate
agencies, shall jointly prescribe regulations to define the terms used in
clauses (1) and (ii) of section 203101(11)(C) of this title for the pur-

poses of enforecement under this chapter.

(b) CONTRACT AUTHORITY.—To the extent and in the amounts provided
in advance in appropriations acts, the Secretary may enter into contracts,
leases, cooperative agreements, or other transactions with a Federal or
State agency, Indian tribe, public or private institution, or other person,

that may be necessary to carry out this chapter.
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§203110. Miscellaneous

(a) EFFECT OF CHAPTER.—Nothing in this chapter—

(1) precludes a State or an Indian tribe from making or enforcing
laws (including regulations) not inconsistent with this chapter;

(2) repeals, supersedes, or modifies any provision of Federal law;

(3) repeals, supersedes, or modifies a right, privilege, or immunity
eranted, reserved, or established pursuant to a treaty, a statute, or an
executive order pertaining to an Indian tribe, band, or community; or

(4) enlarges or diminishes the authority of a State or Indian tribe
to regulate the activities of persons within Indian reservations.

(b) INTERIOR APPROPRIATIONS BUDGET PROPOSAL.—The Secretary
shall identify the funds utilized to enforce this chapter (including regula-
tions prescribed under this chapter) as a specific appropriations item in the
Department of the Interior appropriations budget proposal to Congress.

Chapter 205—Wildlife Restoration

Subchapter I—General Provisions

Sec.
205101.  Definitions.

Subchapter II—Wildlife Restoration

205201. Cooperation with States.

205202,  Cooperation with Puerto Rico, Guam, American Samoa, the Northern Mariana Is-
lands, and the Virgin Islands.

205203.  Federal Aid to Wildlife Restoration Fund.

205204. Set-aside for administrative expenses.

205205.  Requirements and restrictions concerning administrative expenses.

205206. Apportionment of amounts from Restoration Fund.

205207.  Certification and notification.

205208. Comprehensive plans and wildlife restoration projects.

205209. Payments.

Subchapter III—Hunter Safety Program

205301.  Apportionment of certain taxes.

205302. Use of apportioned amounts.

205303. Hunter safety grants.

Subchapter IV—Multistate Conservation Grant Program
205401. Multistate conservation project requirements.

205402.  Funding.

205403. Limitations on use of grants.

205404. Inapplicability of Federal Advisory Committee Act.

Subchapter V—Wildlife Conservation and Restoration Program
205501,  Definitions.

205502,  Wildlife Conservation and Restoration Account.

205503.  Apportionment of amounts from Wildlife Conservation and Restoration Account.
205504. Wildlife Conservation and Restoration Program.

205505.  Prohibition on diversion.

Subchapter VI—Administrative Provisions

205601. Regulations.

205602,  Construction work and labor.

205603. Duty to maintain wildlife restoration projects.

205604. Expenditure for management of areas and resources.

205605.  Reports and certifications.
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Subchapter I—General Provisions

§205101. Definitions

In this chapter:

(1) COMPREHENSIVE PLAN.—The term “‘comprehensive plan” means
a comprehensive fish and wildlife resource management plan under sec-
tion 205208 of this title.

(2) OTHER ELIGIBLE JURISDICTION.—

(A) IN GENERAL.—The term ‘“‘other eligible jurisdiction” means
Puerto Rico, Guam, American Samoa, the Virgin Islands, or the
Northern Mariana Islands.

(B) INCLUSION OF THE DISTRICT OF COLUMBIA.—When used
with respect to subchapter V or chapter 227 of this title, the term
“other eligible jurisdiction” also means the District of Columbia.

(3) RESTORATION FUND.—The term ‘“‘Restoration Fund” means the
Federal Aid to Wildlife Restoration Fund authorized under section
205203 of this title.

(4) SECRETARY.—The term “Secretary” means the Secretary of the
Interior.

(5) STATE.—The term “State” means a State only.

(6) STATE FISH AND WILDLIFE AGENCY.—The term ‘“‘State fish and

" means an agency or official of a State or other eligible

wildlife ageney’
jurisdiction empowered under the law of the State or other eligible ju-
risdiction to exercise the functions ordinarily exercised by a State fish
and game department or State fish and wildlife department.

(7) WILDLIFE RESTORATION PROJECT.—

(A) IN GENERAL.—The term “wildlife restoration project”
means a project for the selection, restoration, rehabilitation, im-
provement, and maintenance of an area of land or water adaptable

as a feeding

2, resting, or breeding place for wildlife.

¢

(B) INCLUSIONS.—The term ‘“‘wildlife restoration project” in-
cludes—

(1) the acquisition of an area, estate, or interest in an area
or estate that is suitable, or capable of being made suitable,
as a feeding, resting, or breeding place for wildlife, and the
construction on or in the area, estate, or interest in the area
or estate of such works as may be necessary to make the
area, estate, or interest in the area or estate available as a
feeding, resting, or breeding place for wildlife;

(i1) research into problems of wildlife management that
may be necessary to efficient administration affecting wildlife

resources;
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(ii1)) preliminary or incidental costs and expenses that may
be incurred in and about projects described in clauses (i) and
(11); and

(iv) maintenance of a completed project.

(C) WILDLIFE CONSERVATION AND RESTORATION PROGRAM.—
For the purposes of the wildlife conservation and restoration pro-
eram, the term “wildlife restoration project” includes a project
under a wildlife conservation and restoration program under sub-
chapter V.

Subchapter II—Wildlife Restoration
§205201. Cooperation with States

(a) IN GENERAL.—The Secretary may cooperate with a State or other
eligible jurisdiction, through its State fish and wildlife agency, in the con-
duct of a comprehensive plan or wildlife restoration project.

(b) CONDITIONS FOR EXPENDITURE.—Amounts apportioned to a State
or other eligible jurisdiction under this chapter shall not be expended in the
State or other eligible jurisdiction until its legislature, or other agency of
the State or other eligible jurisdiction authorized by the constitution of the
State or other eligible jurisdiction to make laws governing the conservation
of wildlife—

(1) assents to the provisions of this chapter; and

(2) enacts laws for the conservation of wildlife that include a prohibi-
tion on the diversion of license fees paid by hunters for any other pur-
pose than the administration of the State fish and wildlife agency.

(¢) AGREEMENT BETWEEN SECRETARY AND STATE F1S1I AND WILDLIFE
AGENCY.—The Secretary and the State fish and wildlife agency of a State
or other eligible jurisdiction accepting the benefits of this chapter shall
agree on the comprehensive plan or wildlife restoration project to be aided

in the State or other eligible jurisdiction under this chapter.

(d) CONFORMANCE TO STANDARDS.—A comprehensive plan or wildlife
restoration project shall conform to the standards fixed by the Secretary.
(e) INAPPLICABILITY OF FEDERAL ADVISORY COMMITTEE ACT.—Coordi-
nation with State fish and wildlife agency personnel or with personnel of
other agencies of States or other eligible jurisdictions pursuant to this chap-
ter shall not be subject to the Federal Advisory Committee Act (5 U.S.C.

App.).

§205202. Cooperation with Puerto Rico, Guam, American
Samoa, the Northern Mariana Islands, and the Vir-
gin Islands

(a) IN GENERAL.—The Secretary may cooperate with the Secretary of

Agriculture of Puerto Rico, the Governor of Guam, the Governor of Amer-

August 30, 2017 (5:22 p.m.)
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ican Samoa, the Governor of the Northern Mariana Islands, and the Gov-
ernor of the Virgin Islands in the conduct of a comprehensive plan or wild-
life restoration project on terms and conditions that the Secretary considers
fair, just, and equitable.

(b) APPORTIONMENT.—The Secretary may apportion to Puerto Rico,
Guam, American Samoa, the Northern Mariana Islands, and the Virgin Is-
lands, out of the amounts available for apportionment under this chapter
for comprehensive plans and wildlife restoration projects, amounts that the
Secretary shall determine, not exceeding the following rates from the total
amount apportioned in a year:

(1) For Puerto Rico, ¥~ of 1 percent.

(2) For Guam, Y of 1 percent.

(3) For American Samoa, Y6 of 1 percent.

(4) For the Northern Mariana Islands, %6 of 1 percent.
(5) For the Virgin Islands, ¥ of 1 percent.

(¢) LimiTATION.—The Secretary shall not require any of the cooperating
government representatives referred to in subsection (a) to pay more than
25 percent of the cost of a comprehensive plan or wildlife restoration

project.

(d) UNEXPENDED OR UNOBLIGATED BALANCE.
(1) AVAILABILITY FOR APPROVED COMPREIIENSIVE PLANS AND
WILDLIFE RESTORATION PROJECTS.—An unexpended or unobligated
balance of an apportionment made under this section shall be available
for expenditure in Puerto Rico, Guam, American Samoa, the Northern
Mariana Islands, or the Virgin Islands in the succeeding year on an
approved comprehensive plan or wildlife restoration project.

(2) AVAILABILITY FOR MIGRATORY BIRD CONSERVATION.—If the
balance remains unexpended or unobligated at the end of the succeed-
ing year, the balance may be made available for expenditure by the
Secretary to carry out subchapter IIT of chapter 261 of this title.

§205203. Federal Aid to Wildlife Restoration Fund

(a) IN GENERAL.

An amount equal to all revenues accruing each fiscal
year from any tax imposed on specified articles by sections 4161(b) and
4181 of the Internal Revenue Code of 1986 (26 U.S.C. 4161(b), 4181),
shall, subject to the exemptions in section 4182 of the Code (26 U.S.C.
4182), be deposited in a fund to be known as the Federal Aid to Wildlife
Restoration Fund and may be appropriated and made available until ex-
pended to carry out this chapter.
(b) INVESTMENT OF UNEXPENDED AMOUNTS.—

(1) INVESTMENT IN INTEREST-BEARING OBLIGATIONS.—The Sec-

retary of the Treasury shall invest in interest-bearing obligations of the

August 30, 2017 (5:22 p.m.)
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United States the portion of the Restoration Fund that is not, in the
Secretary of the Treasury’s judgment, required for meeting a current
vear’s withdrawals.

(2) AUTHORITIES OF THE SECRETARY OF THE TREASURY.—For pur-
poses of investment under paragraph (1), the Secretary of the Treasury
may—

(A) acquire obligations at the issue price and purchase out-
standing obligations at the market price; and

(B) sell obligations held in the Restoration Fund at the market
price.

(3) INTEREST.—The interest on obligations held in the Restoration
Fund—

(A) shall be credited to the Restoration Fund,

(B) shall constitute sums available for allocation by the Sec-
retary under section 8 of the North American Wetlands Conserva-
tion Act (16 U.S.C. 4407); and

(C) shall become available for apportionment under this chapter
at the beginning of fiscal year 2026.

§205204. Set-aside for administrative expenses

(a) IN GENERALL.

(1) IN GENERAL.

Of the revenues (excluding interest accruing
under section 205203(b) of this title) deposited in the Restoration
Fund for a fiscal year, the Secretary may use not more than the
amount specified in paragraph (2) for the fiscal year for administrative
expenses incurred in implementation of this chapter, in accordance with
this section and section 205205 of this title.

(2) AMOUNT.—The amount referred to in paragraph (1) is—
(A) for fiscal year 2003, $8,212,000; and
(B) for each fiscal year after fiscal year 2003, the sum of—
(i) the available amount for the preceding fiscal year; and
(i1) the amount determined by multiplying—
(I) the available amount for the preceding fiscal year;
and
(IT) the change, relative to the preceding fiscal year,
in the Consumer Price Index for All Urban Consumers
published by the Secretary of Labor.

(b) PERIOD OF AVAILABILITY.—For each fiscal year, the amount under
subsection (a) shall remain available for obligation for use under that sub-
section until the end of the fiscal year.

(¢) APPORTIONMENT OF UNOBLIGATED AMOUNTS.—Not later than 60

days after the end of a fiscal year, the Secretary shall apportion among the

August 30, 2017 (5:22 p.m.)
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States and other eligible jurisdictions any of the amount under subsection
(a) that remains unobligated at the end of the fiscal year, on the same basis
and in the same manner as other amounts made available under this chap-
ter are apportioned among the States and other eligible jurisdictions for the
fiscal year.
§205205. Requirements and restrictions concerning admin-
istrative expenses

(a) AUTHORIZED EXPENSES FOR ADMINISTRATION.—HExcept as provided
in subsection (b), the Secretary may use amounts under section 205204 (a)
of this title only for administrative expenses that directly support the imple-
mentation of this chapter that consist of—

(1) personnel costs of employees who directly administer this chapter
on a full-time basis;

(2) personnel costs of employees who directly administer this chapter
on a part-time basis for at least 20 hours each week, not to exceed the
portion of those costs incurred with respect to the work hours of an
employee during which the employee directly administers this chapter,
as those hours are certified by the supervisor of the employee;

(3) support costs directly associated with personnel costs authorized
under paragraphs (1) and (2), excluding costs associated with staffing
and operation of regional offices of USFWS and the Department of the
Interior other than for the purposes of this chapter;

(4) costs of determining under section 205208(b) of this title wheth-
er a comprehensive plan or wildlife restoration project of a State or
other eligible jurisdiction is substantial in character and design;

(5) overhead costs, including the costs of general administrative serv-
ices, that are directly attributable to administration of this chapter and
are based on—

(A) actual costs, as determined by a direct cost allocation meth-
odology approved by the Director of the Office of Management and
Budget for use by Federal agencies; or

(B) in the case of costs that are not determinable under sub-
paragraph (A), an amount per full-time equivalent employee au-
thorized under paragraphs (1) and (2) that does not exceed the
amount charged or assessed for costs per full-time equivalent em-
ployee for any other division or program of USFWSS;

(6) costs incurred in auditing, every 5 years, the wildlife and sport
fish activities of each State fish and wildlife agency and the use of
funds under section 205208 of this title by each State fish and wildlife
agency;

(7) costs of audits under subsection (d);

August 30, 2017 (5:22 p.m.)
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(8) costs of necessary training of Federal and State full-time person-
nel and personnel of other eligible jurisdictions who administer this
chapter to improve administration of this chapter;

(9) costs of travel to States, the District of Columbia, territories,
and Canada by personnel who—

(A) administer this chapter on a full-time basis for purposes di-
rectly related to administration of comprehensive plans or wildlife
restoration projects; or

(B) administer grants under section 205208 or 205303 of this
title or subchapter IV;

(10) costs of travel outside the United States (except travel to Can-
ada), by personnel who administer this chapter on a full-time basis, for
purposes that directly relate to administration of this chapter and that
are approved directly by the Assistant Secretary for Fish and Wildlife
and Parks;

(11) relocation expenses for personnel who, after relocation, will ad-
minister this chapter on a full-time basis for at least 1 year, as cer-
tified by the Director at the time at which the relocation expenses are
incurred; and

(12) costs to audit, evaluate, approve, disapprove, and advise con-
cerning grants under section 205208 or 205303 of this title or sub-

chapter 1V.

(b) REPORTING OF OTHER USES.

(1) IN GENERAL.

Subject to paragraph (2), if the Secretary deter-
mines that amounts under section 205204(a) of this title should be

used for an administrative expense other than an administrative ex-

pense described in subsection (a), the Secretary
(A) shall submit to the Committee on Environment and Publie
Works of the Senate and the Committee on Natural Resources of
the House of Representatives a report describing the administra-
tive expense and stating the amount of the administrative expense;
and
(B) may use the amounts for the administrative expense only
after the end of the 30-day period beginning on the date of sub-
mission of the report under subparagraph (A).
(2) MaximuM AMOUNT.—The Secretary may use under paragraph
(1) not more than $25,000 for a fiscal year.
(¢) RESTRICTION ON USE ToO SUPPLEMENT GENERAL APPROPRIA-

TIONS.

The Secretary shall not use amounts under subsection (b) to sup-
plement the funding of a function for which general appropriations are

made for USFWS or any other entity of the Department of the Interior.

August 30, 2017 (5:22 p.m.)
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(d) AupIT REQUIREMENT.—

(1) IN GENERAL.—The Inspector General of the Department of the
Interior shall procure the performance of biennial audits, in accordance
with generally accepted auditing standards, of expenditures and obliga-
tions of amounts used by the Secretary for administrative expenses in-
curred in implementation of this chapter.

(2) AUDITOR.—

(A) IN GENERAL.

-An audit under this subsection shall be per-
formed under a contract that is awarded under competitive proce-
dures (as defined in section 132 of title 41) by a person or entity
that is not associated with the Department of the Interior (exeept
by way of a contract for the performance of an audit or other re-
view).

(B) SUPERVISION OF AUDITOR.—The auditor selected under
subparagraph (A) shall report to, and be supervised by, the In-
spector General of the Department of the Interior, except that the
auditor shall submit a copy of the biennial audit findings to the
Secretary at the time that the findings are submitted to the In-
spector General of the Department of the Interior.

(3) REPORT TO CONGRESS.—The Inspector General of the Depart-
ment of the Interior shall promptly submit to the Committee on Envi-
ronment and Public Works of the Senate and the Committee on Natu-
ral Resources of the House of Representatives—

(A) a report on the results of each audit under this subsection;
and

(B) a copy of each audit under this subsection.

§205206. Apportionment of amounts from Restoration

Fund

(a) APPORTIONMENT TO STATES.

For each fiscal year, the Secretary,
after deducting the amounts listed in subsection (b), shall apportion the re-
mainder of the revenue in the Restoration Fund among the States in the
manner described in subsection (¢).
(b) AMOUNTS FOR DEDUCTION.—The amounts referred to in subsection

(a) are—

(1) the amount apportioned under section 205202 of this title;

(2) the amount under section 205204(a) of this title;

(3) the amount apportioned under section 205301 of this title; and

(4) the amounts provided as grants under section 205303 of this

title and subchapter 1V.

(¢) MANNER OF APPORTIONMENT.—

August 30, 2017 (5:22 p.m.)
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(1) IN GENERAL.—The Secretary shall apportion the remainder of
the revenue as follows:
(A) One-half of the remainder shall be apportioned to each
State in the proportion in which the area of the State bears to
the total area of all the States.
(B) One-half of the remainder shall be apportioned to each
State in the proportion in which the number of paid hunting li-
cense holders of the State in the 2d fiscal year preceding the fiscal
year for which the apportionment is made, as certified to the Sec-
retary by the State fish and wildlife agencies of the States, bears
to the total number of paid hunting license holders of all the
States.
(2) DEFINITION OF FISCAL YEAR.—In paragraph (1)(B), the term
“fiscal year”  with respect to the period for enumeration of paid hunt-
ing license holders, means a State’s fiscal or license year.

(d) EQUITABLE APPORTIONMENTS.

The apportionments under this sec-
tion shall be adjusted equitably so that no State shall receive less than %
percent nor more than 5 percent of the total amount apportioned.

(¢) UNEXPENDED AMOUNTS.—

(1) AVAILABILITY OF UNEXPENDED AMOUNT.—The amount of ap-
propriations apportioned to a State for a fiscal year that remains unex-
pended at the close of the fiscal year may be made available for ex-
penditure in the State until the close of the succeeding fiscal year.

(2) AVAILABILITY OF UNEXPENDED AMOUNT TO MIGRATORY BIRD
CONSERVATION.—An amount apportioned to a State under this chapter
that is unexpended or unobligated at the end of the period during
which it is available for expenditure on a comprehensive plan or wildlife
restoration project may be made available for expenditure by the See-
retary in carrying out subchapter III of chapter 261 of this title.

§205207. Certification and notification

(a) CERTIFICATION BY SECRETARY.—IFor each fiscal year, the Secretary
shall certify, at the time at which a deduction or apportionment is made,
to the Secretary of the Treasury and to each State fish and wildlife agen-

¢y

(1) the amount that the Secretary estimates to be deducted for ad-
ministering this chapter and subchapter III of chapter 261 of this title;
and

(2) the amount that the Secretary apportions to each State or other
eligible jurisdiction.

(b) NOTIFICATION BY STATE.—A State or other eligible jurisdiction de-

siring to avail itself of the benefits of this chapter shall notify the Secretary
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to that effect not later than 60 days after the State receives the certification
under subsection (a).

(¢) USE orF FUNDS APPORTIONED TO STATE THAT FAILs To NOTIFY.—
The amount apportioned to a State or other eligible jurisdiction that fails
to notify the Secretary under subsection (b) may be made available for ex-
penditure by the Secretary in carrying out subchapter III of chapter 261
of this title.

§205208. Comprehensive plans and wildlife restoration
projects

(a) SUBMISSION.—A State or other eligible jurisdiction desiring to avail
itself of the benefits of this chapter shall, by its State fish and wildlife agen-
¢y, submit programs or projects for wildlife restoration in one of the follow-
ing ways:

(1) COMPREIIENSIVE FISH AND WILDLIFE RESOURCE MANAGEMENT
PLAN.—

(A) IN GENERAL.—A State or other eligible jurisdiction may
submit to the Secretary a comprehensive fish and wildlife resource
management plan that ensures the perpetuation of wildlife for the
economice, scientifie, and recreational enrichment of the people.

(B) COMPREHENSIVE PLAN PERIOD.—A comprehensive plan—

(i) shall be for a period of not less than 5 years;

(i1) shall be based on projections of desires and needs of
the people for a period of not less than 15 years; and

(iii) shall include provisions for updating at intervals of not
more than 3 years.

(C) COMPREHENSIVE PLAN FORMAT.—A comprehensive plan

shall be provided in such a format as the Secretary may require.

(D) COMPREHENSIVE PLAN APPROVAL.—If the Secretary finds
that a comprehensive plan conforms to standards established by
the Secretary and the Secretary approves the comprehensive plan,
the Seceretary may finance up to 75 percent of the cost of imple-
menting segments of the comprehensive plan meeting the purposes
of this chapter from funds apportioned under this chapter on the
Secretary’s approval of an annual agreement submitted to the See-
retary.

(2) SUBMISSION OF STATEMENTS REGARDING A WILDLIFE RESTORA-

TION PROJECT.—

(A) IN GENERAL.—A State or other eligible jurisdiction may
submit to the Secretary full and detailed statements of a wildlife
restoration project proposed for the State or other eligible jurisdic-

tion.
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(B) WILDLIFE RESTORATION PROJECT APPROVAL.—If the Sec-
retary finds that a wildlife restoration project meets the standards
set by the Secretary and the Secretary approves the wildlife res-
toration project, the State fish and wildlife agency shall furnish to
the Secretary such surveys, plans, specifications, and estimates for
the wildlife restoration project as the Secretary may require.

(C) CosT SHARING.—If the Secretary approves the surveys,
plans, specifications, and estimates for the wildlife restoration
project, the Secretary shall notify the State fish and wildlife agen-
¢y and immediately set aside an amount in the Restoration Fund
that represents the share of the United States payable under this
chapter on account of the wildlife restoration project. The amount
set aside shall not exceed 75 percent of the total estimated cost
of the wildlife restoration project.

(b) CHARACTER AND DESIGN.—The Secretary shall approve only compre-
hensive plans or wildlife restoration projects that are substantial in char-
acter and design.

(¢) EXPENDITURE OF FUNDS.—The expenditure of funds authorized
under this chapter shall be applied only to an approved comprehensive plan
or wildlife restoration project. If otherwise applied, the comprehensive plan
or wildlife restoration project shall be replaced by the State or other eligible
jurisdiction before the State or other eligible jurisdiction may participate in
any further apportionment under this chapter.

(d) AGREEMENT.—Payment of an amount apportioned under this chapter
shall not be made on a comprehensive plan or wildlife restoration project
until an agreement to participate in the comprehensive plan or wildlife res-
toration project is submitted to and approved by the Secretary.

(e) OVERHEAD OR INDIRECT COsTS.—Overhead or indirect costs for serv-
ices that are provided by central service activities of a State or other eligible
jurisdiction outside the agency of a State or other eligible jurisdiction hav-
ing primary jurisdiction over the wildlife resources of the State or other eli-
gible jurisdiction that may be charged against comprehensive plans or wild-
life restoration projects supported by the Restoration Flund shall not exceed,
in a fiscal year, 3 percent of the annual apportionment to the State or other
eligible jurisdiction.

§205209. Payments

(a) COMPREHENSIVE PraN.—If a State or other eligible jurisdiction
elects to avail itself of the benefits of this chapter by preparing a compre-
hensive plan, and the comprehensive plan is approved by the Secretary, the
Secretary may, under such regulations as the Secretary may prescribe, ad-

vance payments to the State or other eligible jurisdiction for financing the
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Federal pro rata share agreed on between the State fish and wildlife agency

and the Secretary.

(b) WILDLIFE RESTORATION PROJECTS.
(1) PAYMENT REQUIRED ON PROJECT COMPLETION OR DURING THE
CONDUCT OF RESEARCH.—If the Secretary finds that a wildlife restora-
tion project approved by the Secretary has been completed, or if a wild-
life restoration project approved by the Secretary involving research re-
lating to wildlife is being conducted, in compliance with surveys, plans,
specifications, and estimates submitted and approved under section
205208(a)(2) of this title, the Secretary shall pay the proper authority
of the State or other eligible jurisdiction the amount set aside for the
wildlife restoration project.

(2) PARTIAL PAYMENTS OF FEDERAL SHARE.—The Secretary may
from time to time make payments on a wildlife restoration project as
it progresses, but the payments, including any previous payments, shall
not be more than the Federal pro rata share of the wildlife restoration
project in conformity with the surveys, plans, specifications, and esti-
mates submitted and approved under section 205208(a)(2) of this title.

(¢) JOINT DETERMINATION OF PAYMENT TERMS.—The Secretary and
the State fish and wildlife agency of a State or other eligible jurisdiction
may jointly determine at what times and in what amounts payments shall
be made under this chapter.

(d) PAYMENTS BY SECRETARY OF THE TREASURY.—Payments made
under this chapter shall be made by the Secretary of the Treasury, on war-
rants drawn by the Secretary against the Restoration Fund, to an official
or depository designated by the State fish and wildlife agency and author-
ized under the law of a State or other eligible jurisdiction to receive public
funds of the State or other eligible jurisdiction.

Subchapter III—Hunter Safety Program
§205301. Apportionment of certain taxes

(a) IN GENERAL.—Subject to subsection (b), %2 of the revenues aceruing
to the Restoration Fund under this chapter each fiscal year from any tax
imposed on pistols, revolvers, bows, and arrows shall be apportioned to each
State in the proportion that the population of the State bears to the popu-
lation of all the States.

(b) LiMrTATION.—A State shall be apportioned not more than 3 percent
and not less than 1 percent of the revenues under subsection (a).

(¢) GUuAM, THE VIRGIN ISLANDS, AMERICAN SAMOA, PUERTO RicO, AND

THE NORTHERN MARIANA ISLANDS.—QGuam, the Virgin Islands, American
Samoa, Puerto Rico, and the Northern Mariana Islands shall each be appor-

tioned 6 of 1 percent of the revenues under subsection (a).
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(d) DETERMINATION OF POPULATION.—For the purpose of this section,
population shall be determined on the basis of the latest decennial census
for which figures are available, as certified by the Secretary of Commerce.
§205302. Use of apportioned amounts

(a) HUNTER SAFETY PROGRAM.—

(1) STATES.

A State may use the funds apportioned to it under
section 205301 of this title to pay up to 75 percent of the costs of—
(A) a hunter safety program; and
(B) the eonstruction, operation, and maintenance of public tar-
get ranges as part of a hunter safety program.
(2) PUERTO RICO, GUAM, AMERICAN SAMOA, THE NORTHERN MARI-

ANA ISLANDS, AND THE VIRGIN ISLANDS.

The Secretary may cooper-
ate with the Secretary of Agriculture of Puerto Rico, the Governor of
Guam, the Governor of American Samoa, the Governor of the Northern
Mariana Islands, and the Governor of the Virgin Islands in the conduct
of a hunter safety program as provided by this section, on such terms
and conditions as the Secretary considers fair, just, and equitable.

(b) SOURCE OF NON-FEDERAL SHARE.—The non-Federal share of the
costs of a hunter safety program may be derived from license fees paid by
hunters, but not from other Federal grant programs.

(¢) REGULATIONS.

The Secretary shall issue such regulations as the
Secretary considers advisable relating to the criteria for the establishment
of hunter safety programs and public target ranges under this section.
§205303. Hunter safety grants

(a) IN GENERAL.

(1) GrRANTS.—Of the revenues deposited in the Restoration Fund,
the Secretary shall apportion $8,000,000 each fiscal year among the
States and other eligible jurisdictions in the manner specified in section
205301 of this title and use that amount to make grants to the States
and other eligible jurisdictions to be used for—

(A) in the case of a State or other eligible jurisdiction that has
not used all of the amounts apportioned to the State or other eligi-
ble jurisdiction under section 205301 of this title for the fisecal
yvear in the manner deseribed in section 205302 of this title—

(1) the enhancement of hunter education programs; hunter
and sporting firearm safety programs, and hunter develop-
ment programs;

(i1) the enhancement of interstate coordination and develop-
ment of hunter education and shooting range programs;

(ii1) the enhancement of bow hunter and archery education,

safety, and development programs; and
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(iv) the enhancement of construction or development of
firearm shooting ranges and archery ranges, and the updating
of safety features of firearm shooting ranges and archery
ranges; and

(B) in the case of a State or other eligible jurisdiction that has
used all of the funds apportioned to the State or other eligible ju-
risdiction under section 205301 of this title for the fiscal year in
the manner deseribed in section 205302 of this title, any use au-
thorized by this chapter (including hunter safety programs and the

construction, operation, and maintenance of public target ranges).

(2) LamrTATION ON USE.—Under paragraph (1), a State or other eli-
gible jurisdiction shall not be required to use more than the amount
described in section 205302 of this title for hunter safety programs and
the construction, operation, and maintenance of public target ranges.

(b) CosT SHARING.—The Federal share of the cost of an activity carried
out with a grant under this section shall not exceed 75 percent of the total
cost of the activity.

(¢) PERIOD OF AVAILABILITY AND REAPPORTIONMENT.—

(1) PERIOD OF AVAILABILITY.—Amounts made available and appor-
tioned for grants under this section shall remain available only for the
fiscal year for which the amounts are apportioned.

(2) REAPPORTIONMENT.—At the end of the period of availability
under paragraph (1), the Secretary shall apportion amounts made
available that have not been used to make grants under this section
among the States and other eligible jurisdictions deseribed in sub-
section (a)(1)(B) for use by those States and other eligible jurisdictions
in aceordance with this chapter.

Subchapter IV—Multistate Conservation

Grant Program

§205401. Multistate conservation project requirements

(a) IN GENERAL.

(1) MULTIPLE BENEFICIARIES.—A multistate conservation project
shall be eligible for a grant under this subchapter if the project bene-
fits—

(A) at least 26 States or other eligible jurisdictions;
(B) a majority of the States or other eligible jurisdictions in a
region of USKFWSS; or

(C) a regional association of State fish and wildlife agencies.

(2) PRIORITY PROJECTS.

August 30, 2017 (5:22 p.m.)
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(A) IN GENERAL.—The Secretary may make grants under this
subchapter only for projects identified on a priority list of wildlife
restoration projects described in subparagraph (B).

(B) PRIORITY LIST.—A priority list referred to in subparagraph
(A) 1s a priority list of wildlife restoration projects that the Asso-
ciation of Fish and Wildlife Agencies—

(i) prepares through a committee comprised of the heads
of State fish and wildlife agencies (or their designees), in con-
sultation with—

(I) nongovernmental organizations that represent con-
servation organizations;

(IT) sportsmen organizations; and

(ITT) industries that support or promote hunting, trap-
ping, recreational shooting, bow hunting, or archery;

(i1) approves by vote of a majority of the heads of State
fish and wildlife agencies (or their designees); and

(iii) not later than October 1 of each fiscal year, submits
to the Assistant Director for Wildlife and Sport Fish Restora-
tion Programs.

(C) PUBLICATION.—The Assistant Director for Wildlife and
Sport Fish Restoration Programs shall publish in the Federal
Register each priority list submitted under subparagraph (B)(iii).

(b) ELIGIBLE GRANTEES.

(1) IN GENERAL.—The Secretary may make a grant under this sub-
chapter to—

(A) a State or other eligible jurisdiction, or a group of States
or other eligible jurisdictions;

(B) USFWS, or a State or other eligible jurisdiction, or a group
of States or other eligible jurisdictions, for the purpose of carrying
out the National Survey of Fishing, Hunting, and Wildlife-Associ-
ated Recreation; or

(C) a nongovernmental organization, subject to paragraph (2).

(2) NONGOVERNMENTAL ORGANIZATIONS.

(A) IN GENERAL.—A nongovernmental organization that applies
for a grant under this subchapter shall submit with the application
to the Association of Fish and Wildlife Agencies a certification
that the nongovernmental organization—

(i) will not use the grant funds to fund, in whole or in part,
an activity of the organization that promotes or encourages
opposition to the regulated hunting or trapping of wildlife;

and
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(i1) will use the grant funds in compliance with section
205403 of this title.

(B) PENALTIES.—A nongovernmental organization that uses

erant funds in violation of subparagraph (A) shall return all funds
received under this subchapter and be subject to any other appli-
cable penalties under law.
§205402. Funding
(a) IN GENERAL.—Not more than $3,000,000 of the revenues deposited
into the Restoration Fund for a fiscal year shall be available to the Sec-
retary for making multistate conservation project grants in accordance with
this subchapter.
(b) PERIOD OF AVAILABILITY.—Amounts made available under sub-
section (a) shall remain available for making grants only for the 1st fiscal
year for which the amount is made available and the following fiscal year.

(¢) APPORTIONMENT OF UNUSED AMOUNTS.

At the end of the period
of availability under subsection (b), the Secretary shall apportion any
amounts that remain available among the States and other eligible jurisdic-
tions in the manner specified in section 205206 of this title, for use by the
States and other eligible jurisdictions in the same manner as funds appor-
tioned under section 205206 of this title.
§205403. Limitations on use of grants

A grant under this subchapter shall not be used, in whole or in part, for
an activity, project, or program that promotes or encourages opposition to
the regulated hunting or trapping of wildlife.
§205404. Inapplicability of Federal Advisory Committee

Act

The Federal Advisory Committee Act (5 U.S.C. App.) shall not apply to
an activity carried out under this subchapter.

Subchapter V—Wildlife Conservation and

Restoration Program

§205501. Definitions
In this subchapter:
(1) CONSERVATION.—
(A) IN GENERAL.—The term ‘“‘conservation” means the use of
a method or procedure necessary or desirable to sustain a healthy
population of wildlife.

The term ‘“conservation” includes—

(B) INCLUSIONS.
(i) an activity associated with scientific resources manage-
ment such as—
(I) research;

(IT) census;
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(ITT) monitoring of populations;
(IV) acquisition, improvement, and management of
habitat;
(V) Live trapping and transplantation;
(VI) wildlife damage management; and
(VII) periodic or total protection of a species or popu-
lation; and
(i1) the taking of individual animals within wildlife stock or
population if the taking is permitted by applicable Federal or
State law or law of other eligible jurisdiction.
(2) WILD ANIMAL.—The term “wild animal” means an individual
member of wildlife.
(3) WILDLIFE.—
(A) IN GENERAL.—The term “wildlife” means a species of wild,
free-ranging fauna.
(B) INCLUSIONS.—The term ‘“‘wildlife” includes—
(i) fish; and
(ii) fauna in a captive breeding program the object of which
is to reintroduce wild animals of a depleted indigenous species
into previously occupied range.
(4) WILDLIFE-ASSOCIATED RECREATION PROJECT.—
(A) IN GENERAL.—The term “wildlife-associated recreation
project’” means a project intended to meet the demand for an out-
door activity associated with wildlife.

(B) INCLUSIONS.—The term “‘wildlife-associated recreation

project”” includes—

(i) a project relating to hunting, fishing, or wildlife obser-
vation or photography;

(i1) a project such as construction or restoration of a wild-
life viewing area, observation tower, blind, platform, land or
water trail, water access, field trialing area, or trailhead; and

(iii) access for a project under this subparagraph.

(5) WILDLIFE CONSERVATION AND RESTORATION PROGRAM.—The
term ‘“‘wildlife econservation and restoration program’ means a program
developed by a State fish and wildlife agency and approved by the Seec-
retary under section 205504 of this title.

(6) WILDLIFE CONSERVATION EDUCATION PROJECT.—The term
“wildlife conservation education project” means a project (including a
public outreach project) that is intended to foster responsible natural

resource stewardship.
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(7) WILDLIFE CONSERVATION PROJECT.—The term ‘‘wildlife con-
servation project” means a project that expands and supports an exist-

ing wildlife program, giving appropriate consideration to all wildlife.

§205502. Wildlife Conservation and Restoration Account

(a) IN GENERAL.—There is established in the Federal Aid to Wildlife
Restoration Fund a subaccount to be known as the ‘“Wildlife Conservation
and Restoration Account’.

(b) INTEREST.—Interest on amounts transferred to the Wildlife Con-
servation and Restoration Account shall be treated in a manner consistent

with section 205203(b) of this title.

(1) SUPPLEMENT TO OTHER FUNDS.—Amounts transferred to the

Wildlife Conservation and Restoration Account shall supplement, but
not replace, existing funds available to the States and other eligible ju-
risdictions from the Sport Fish Restoration and Boating Trust Fund
and the Restoration Fund.

Amounts transferred to the Wildlife Con-

(2) REQUIRED USES.
servation and Restoration Account shall be used—

(A) for the development, revision, and implementation of wildlife
conservation and restoration programs; and

(B) to address the unmet needs for a diverse array of wildlife
and associated habitats, including species that are not hunted or
fished, for wildlife conservation projects, wildlife conservation edu-
cation projects, and wildlife-associated recreation projects.

(3) AUTHORIZED USES.—Funds may be used by a State, other eligi-
ble jurisdiction, or Indian tribe for the planning and implementation
of its wildlife conservation and restoration program and wildlife eon-
servation strategy, as provided in section 205504 of this title, including
wildlife conservation projects, wildlife conservation education projects,
and wildlife-associated recreation projects.

(4) ESTABLISHMENT OR ENHANCEMENT OF PROGRAMS OR
PROJECTS.—Amounts transferred to the Wildlife Conservation and
Restoration Account may be used to establish or enhance programs or
projects.

(5) PRIORITY FUNDING.—Priority for funding from the Wildlife Con-
servation and Restoration Account shall be for the species with the
ereatest conservation need, as determined under the wildlife conserva-

tion and restoration program of a State or other eligible jurisdiction.

(6) UNEXPENDED AMOUNTS.—Notwithstanding sections 205203(b)
and 205206(e) of this title, with respect to amounts transferred to the

Wildlife Conservation and Restoration Account, an amount apportioned
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to a State or other cligible jurisdiction for a fiscal year that remains
unexpended at the end of the fiscal year shall remain available for obli-
eation in that State or other eligible jurisdiction until the end of the
2d succeeding fiscal year.
§205503. Apportionment of amounts from Wildlife Con-
servation and Restoration Account
(a) INITIAL APPORTIONMENT.—The Secretary shall make the following
apportionment from the Wildlife Conservation and Restoration Account:
(1) An amount equal to not more than %2 of 1 percent each to the
District of Columbia and to Puerto Rico.
(2) An amount equal to not more than 4 of 1 percent each to
Guam, American Samoa, the Virgin Islands, and the Northern Mariana
Islands.

(b) APPORTIONMENT TO STATES.

(1) IN GENERAL.—The Secretary, after making the apportionment
under subsection (a), shall apportion the remaining amount in the
Wildlife Conservation and Restoration Account for each fiscal year
among the States in the following manner:

(A) Ome-third of the remaining amount shall be based on the
ratio to which the land area of a State bears to the total land area
of all the States; and

(B) Two-thirds of the remaining amount shall be based on the
ratio to which the population of a State bears to the total popu-
lation of all the States.

(2) EQUITABLE APPORTIONMENTS.—The amounts apportioned under
this subsection shall be adjusted equitably so that for each fiscal year,
no State shall be apportioned an amount that is less than 1 percent
or more than 5 percent of the amount available for apportionment
under this subsection.

Of the amounts transferred to the

(3) ADMINISTRATIVE EXPENSES.
Wildlife Conservation and Restoration Account, not more than 3 per-
cent shall be available for Federal expenses incurred in the administra-
tion and execution of programs carried out with the amounts.

§205504. Wildlife Conservation and Restoration Program
(a) APPLICATION.—

(1) IN GENERAL.—A State or other eligible jurisdiction, through its
State fish and wildlife agency, may apply to the Seerctary for approval
of a wildlife conservation and restoration program, or for funds from
the Wildlife Conservation and Restoration Account, to develop a pro-

gram.
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(2) COMPREHENSIVE PLAN.—To apply, a State or other eligible ju-
risdiction shall submit a comprehensive plan that includes—

(A) provisions vesting in the State fish and wildlife agency over-
all responsibility and accountability for the program;

(B) provisions for the development and implementation of—

(i) wildlife conservation projects;
(i1) wildlife-associated recreation projects;
(ii1) wildlife conservation education projects; and
(iv) maintenance of projects under this subparagraph; and
(C) provisions to ensure public participation in the development,
revision, and implementation of the program and the projects
under the program.

(3) PUBLIC PARTICIPATION.—A State or other eligible jurisdiction
shall provide an opportunity for public participation in the development
of the comprehensive plan under paragraph (2).

(b) IMPLEMENTATION THROUGH GRANTS AND CONTRACTS.—A project
under this section may be implemented in whole or part through a grant
or contract, from funds apportioned under this subchapter, by a State or
other eligible jurisdiction to or with—

(1) a Federal, State, or local agency (including an agency that gath-
ers, evaluates, and disseminates information on wildlife and wildlife
habitats);

(2) a wildlife conservation organization; or

(3) an outdoor recreation and conservation education entity.

(¢) WILDLIFE CONSERVATION STRATEGY.—

(1) INn GENERAL.—Not later than 5 years after the date of the initial
apportionment, a State or other eligible jurisdiction shall develop and
begin implementation of a wildlife conservation strategy that is based
on the best available and appropriate scientific information and that—

(A) uses such information on the distribution and abundance of
species of wildlife (including low population and declining spe-
cles)—

(i) as the State fish and wildlife agency considers appro-
priate; and

(i1) as is indicative of the diversity and health of wildlife
of the State or other eligible jurisdiction;

(B) identifies the extent and condition of wildlife habitats and
community types essential to conservation of species identified
under subparagraph (A);

(C) identifies the problems that may adversely affect the species

identified under subparagraph (A) or their habitats, and provides
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for priority research and surveys to identify factors that may as-
sist in restoration and more effective conservation of the species
and their habitats;

(D) determines the actions that should be taken to conserve the
species identified under subparagraph (A) and their habitats and
establishes priorities for implementing the conservation actions;

(E) provides for periodic monitoring of species identified under
subparagraph (A) and their habitats and the effectiveness of the
conservation actions determined under subparagraph (D), and for
adapting conservation actions as appropriate to respond to new in-
formation or changing conditions;

(I') provides for the review of the wildlife conservation strategy
of a State or other eligible jurisdiction and, if appropriate, revision
at intervals of not more than 10 years; and

(G) provides for coordination, to the extent feasible, during the
development, implementation, review, and revision of the wildlife
conservation strategy, of the State fish and wildlife agency with
Federal, State, and local agencies and Indian tribes that—

(i) manage significant arcas of land or water in the State
or other eligible jurisdiction; or

(i) administer programs that significantly affect the con-
servation of species identified under subparagraph (A) or

their habitats.

(d) APPROVAL AND FEDERAL SHARE.—If the Secretary finds that the
comprehensive plan submitted by a State or other eligible jurisdiction com-

plies with subsection (a), the Secretary shall—

(1) approve the wildlife conservation and restoration program of the
State or other eligible jurisdiction; and

(2) set aside from the apportionment to the State or other eligible
jurisdietion made pursuant to section 205503 of this title an amount
that is equal to not more than 75 percent of the estimated cost of de-

veloping and implementing the program.

(e) INCREMENTAL PAYMENTS.—

(1) IN GENERAL.—Except as provided in subsection (f), after the
Secretary approves a wildlife conservation and restoration program of
a State or other eligible jurisdiction, the Secretary may make payments
on a project under the wildlife conservation and restoration program
as the project progresses.

(2) PRO RATA SHARE.—Payments under paragraph (1), including
previous payments on the project, shall not be more than the Federal

pro rata share of the projeect.
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The Secretary, under such regulations as

(3) ADVANCE PAYMENTS.
the Secretary may presceribe, may advance payments representing the
Federal pro rata share of a project that is a part of a wildlife conserva-
tion and restoration program, including payments to develop the pro-

gram.

Not

more than 10 pereent of the amounts apportioned to a State or other eligi-

(f) AMOUNTS FOR WILDLIFE-ASSOCIATED RECREATION PROJECTS.

ble jurisdiction under section 205503 of this title for the wildlife conserva-
tion and restoration program of a State or other eligible jurisdiction may
be used for wildlife-associated recreation projects.

(g) AMOUNTS FOR WILDLIFE CONSERVATION KEDUCATION.—Amounts
from the Wildlife Conservation and Restoration Account may be used for
a wildlife conservation education project, except that no such amounts shall
be used for education efforts, programs, or projects that promote or encour-
age opposition to the regulated taking of wildlife.

§205505. Prohibition on diversion

(a) IN GENERAL.—A State fish and wildlife agency of a State or other
eligible jurisdiction shall not be eligible to receive matching funds under this
subchapter if sources of revenue (including interest, dividends, or other in-
come earned on the revenue) available to the State fish and wildlife agency
after January 1, 2000, for conservation of wildlife, are diverted for any pur-
pose other than the administration of the State fish and wildlife agency.

(b) INTENT OF CONGRESS.

It is the intent of Congress under subsection
(a) that amounts available to a State or other eligible jurisdiction under this
subchapter be added to revenue from other sources of the State or other
eligible jurisdiction and not serve as a substitute for revenue from those
sources.

Subchapter VI—Administrative Provisions
§205601. Regulations

The Secretary may prescribe regulations to carry out this chapter.
§205602. Construction work and labor

Construction work and labor in a State or other eligible jurisdiction shall
be performed in accordance with the law of the State or other eligible juris-
diction and under the direct supervision of the State fish and wildlife agen-
¢y, subject to the inspection and approval of the Secretary and in accord-
ance with regulations preseribed pursuant to this chapter.
§205603. Duty to maintain wildlife restoration projects

Maintenance of a wildlife restoration project established under this chap-
ter shall be the duty of a State or other eligible jurisdiction in accordance

with the law of the State or other eligible jurisdiction.
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§205604. Expenditure for management of areas and re-
sources

Notwithstanding any other provision of this chapter, funds apportioned
to a State or other eligible jurisdiction under this chapter may be expended
by the State or other eligible jurisdiction for management (exclusive of law
enforcement and publie relations) of wildlife areas and resources.

§205605. Reports and certifications

(a) PROJECTED SPENDING REPORT.—At the time that the President sub-
mits a budget request for the Department of the Interior for a fiscal year,
the Secretary shall report in writing to the Committee on Environment and
Public Works of the Senate and the Committee on Natural Resources of the
House of Representatives the amounts, for each category of administrative
expense, that are intended to be used for the fiscal year under sections
205204 (a) and 227204 (a)(2) of this title.

(b) SPENDING CERTIFICATION AND REPORT.—Not later than 60 days
after the end of each fiscal year, the Secretary shall submit to the Commit-
tee on Environment and Public Works of the Senate and the Committee on
Natural Resources of the House of Representatives a written certification
and report that—

(1) discloses the amounts, for each category of administrative ex-
pense, that were used for the fiscal year under sections 205204(a) and
227204 (a)(2) of this title;

(2) discloses the amounts apportioned to States and other eligible ju-
risdictions for the fiscal year wunder sections 205204(c¢) and
227204 (a)(5) of this title;

(3) discloses the results of the audits performed under sections
205205(d) and 227205(d) of this title;

(4) certifies that all amounts used for the fiscal year under sections
205204(a) and 227204(a)(2) of this title were necessary for adminis-
trative expenses incurred in implementation of this chapter and chapter
227 of this title;

(5) certifies that all amounts used for the fiscal year to administer
this chapter and chapter 227 of this title by agency headquarters and
by regional offices of USFWS were used in accordance with this chap-
ter and chapter 227 of this title; and

(6) certifies that the Secretary, the Assistant Secretary for Fish and
Wildlife and Parks, the Director, and the Assistant Director for Wild-
life and Sport Fish Restoration Programs each properly discharged
their duties under this chapter and chapter 227 of this title.

(¢) CERTIFICATIONS BY STATES.—

August 30, 2017 (5:22 p.m.)
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(1) IN GENERAL.—Not later than 60 days after the end of cach fis-
cal year, each State and other eligible jurisdiction that received
amounts apportioned under this chapter or chapter 227 of this title for
the fiscal year shall certify to the Secretary in writing that the amounts
were expended by the State or other eligible jurisdiction in accordance
with this chapter or chapter 227 of this title, whichever one applies.

(2) TRANSMISSION TO CONGRESS.—Not later than December 31 of
a fiscal year, the Secretary shall transmit all certifications under para-
eraph (1) for the previous fiscal year to the Committee on Natural Re-
sources of the House of Representatives and the Committee on Envi-

ronment and Public Works of the Senate.

(d) LaMrTATION ON DELEGATION.—The Secretary shall not delegate the
responsibility for making a certification under subsection (b) to an individ-
ual other than the Assistant Secretary for Fish and Wildlife and Parks.

Chapter 207—Great Lakes Area Fish and

Wildlife Conservation

Subchapter I—Fish and Wildlife Restoration in the Great Lakes

Sec.

207101.  Definitions.

207102. Restoration projects and proposals.

207103.  Sea lamprey.

207104. Goals for programs related to the Great Lakes Basin.
207105. Establishment of offices.

207106. Report; continued monitoring and assessment.

207107.  Authorization of appropriations.

Subchapter II—Great Lakes Fish and Wildlife Tissue Bank

Sec.

207201. Definitions.
207202. Establishment.
207203. Database.

17
18

Subchapter I—Fish and Wildlife
Restoration in the Great Lakes

19 §207101. Definitions

20
21
22
23
24
25
26
27
28
29
30
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In this subchapter:

(1) 1995 REPORT.—The term “1995 Report” means the USFWS
report entitled “Great Lakes Fishery Resources Restoration Study”,
submitted to the President of the Senate and the Speaker of the House

of Representatives on September 13, 1995.

(2) CoMMITTEE.—The term “Committee” means the Great Lakes
Fish and Wildlife Restoration Proposal Review Committee established
in section 207102(¢) of this title.

“Great Lakes Basin” means

(3) GREAT LAKES BASIN.—The term
the air, land, water, and living organisms within the drainage basin of

the Saint Lawrence River at or upstream from the point at which the
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river becomes the international boundary between Canada and the
United States.
(4) INDIAN TRIBE.—The term “Indian tribe” means an Indian tribe,
band, village, nation, or other organized group or community that—
(A) is recognized by the Bureau of Indian Affairs as eligible for
the special programs and services provided by the United States
to Indians because of their status as Indians; and
(B) has Great Lakes fish and wildlife management authority in
the Great Lakes Basin.

(5) LOWER GREAT LAKES.—The term ‘“lower Great Lakes” means
the portion of the Great Lakes Basin that is downstream from the con-
fluence of the Saint Clair River and Lake Huron near Port Huron,
Michigan.

(6) NON-FEDERAL SOURCE.—The term ‘“‘non-Federal source” in-

cludes a State government, local government, Indian tribe, other non-

Federal governmental entity, private entity, and individual.

(7) NONINDIGENOUS SPECIES.—The term ‘“‘nonindigenous species”
means a species of plant, animal, or other organism that did not occur
in the Great Lakes Basin before European colonization of North Amer-
ica.

(8) REGIONAL PROJECT.—The term “regional project” means an au-
thorized activity of USFWS relating to fish and wildlife resource pro-
tection, restoration, maintenance, and enhancement affecting multiple
States or Indian tribes with fish and wildlife management authority in
the Great Lakes Basin.

(9) RESTORATION.—

(A) IN GENERAL.—The term ‘“restoration” means rehabilitation
and maintenance of the structure, function, diversity, and dynam-
ics of a biological system.

(B) INCLUSION.— The term ‘“‘restoration” includes reestablish-
ment of self-sustaining populations of fish and wildlife.

(10) STATE DIRECTOR.—The term ‘“State Director” means the head
of the agency, department, board, commission, or other governmental
entity of each of the States of New York, Ohio, Indiana, Illinois, Michi-
ean, Wisconsin, Minnesota, and Pennsylvania that is responsible for
the management and conservation of fish and wildlife resources of the
State.

¢

(11) UPPER GREAT LAKES.—The term “upper Great Lakes” means

the portion of the Great Liakes Basin that is upstream from the con-
fluence of the Saint Clair River and Lake Huron near Port Huron,

Michigan.
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§207102. Restoration projects and proposals

(a) IN GENERAL.—Subject to subsection (b)(2), the Director—

(1) shall encourage the development and, subject to the availability
of appropriations, the implementation of fish and wildlife restoration
proposals and regional projects based on the results of the 1995 Re-
port; and

(2) in cooperation with the State Directors and Indian tribes, shall
identify, develop, and, subject to the availability of appropriations, im-
plement regional projects in the Great Lakes Basin to be administered
by the Director in accordance with this section.

(b) IDENTIFICATION OF PROPOSALS AND REGIONAL PROJECTS.—

(1) REQUEST BY THE DIRECTOR.—The Director shall annually re-
quest that State Directors and Indian tribes, in cooperation with other
interested entities and in accordance with subsection (a), submit pro-
posals or regional projects for the restoration of fish and wildlife re-
sources.

A

(2) REQUIREMENTS FOR PROPOSALS AND REGIONAL PROJECTS.
proposal or regional project under paragraph (1)—
(A) shall be submitted in the manner and form prescribed by
the Director; and
(B) shall be consistent with—
(i) the goals of the Great Lakes Water Quality Agreement;
(i1) the Convention on Great Lakes Fisheries, signed at
Washington September 10, 1954 (6 UST 2836, TIAS 3326);
(ii1)) the 1980 Joint Strategic Plan for Management of
Great Liakes Fisheries, as revised in 1997, and Fish Commu-
nity Objectives for each Great Liake and connecting water as
established under the plan;
(iv) the Nonindigenous Aquatic Nuisance Prevention and
Control Act of 1990 (16 U.S.C. 4701 et seq.);
(v) the North American Waterfowl Management Plan and
joint ventures established under the plan;
(vi) the strategies outlined through the Great Lakes Re-
gional Collaboration authorized under Executive Order 13340
(69 Fed. Reg. 29043);
(vil) the strategic action plan of the Great Lakes Restora-
tion Initiative; and
(viii) each applicable State wildlife action plan.

(¢) GREAT LAKES FIsH AND WILDLIFE RESTORATION PROPOSAL RE-

40 VIEW COMMITTEE.—

August 30, 2017 (5:22 p.m.)
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(1) ESTABLISHMENT OF COMMITTEE.—There is established the
Great Lakes Fish and Wildlife Restoration Proposal Review Commit-
tee, which shall operate under the guidance of the Director.

(2) MEMBERSIHIP AND APPOINTMENT.—

(A) IN GENERAL.—The Committee shall consist of 2 representa-

tives of each of the State Directors and Indian Tribes, of whom—

(i) 1 representative shall be the individual appointed by the

State Director or Indian tribe to the Council of Lake Com-
mittees of the Great Liakes Fishery Commission; and

(i1) 1 representative shall have expertise in wildlife manage-

ment.

(B) AppoINTMENTS.—Each representative shall serve at the
pleasure of the appointing State Director or Tribal Chair.

(C) OBSERVER.—USKFWS shall participate as an observer of
the Committee.

(D) RECUSAL.—A member of the Committee shall recuse him-
self or herself from consideration of a proposal that the member,
or the entity that the member represents, has submitted.

(3) FuNncTiONS.—The Committee shall—

(A) meet at least annually;

(B) review proposals and regional projects developed in accord-
ance with subsection (b) to assess the effectiveness and appro-
priateness of the proposals and regional projects in fulfilling the
purposes of this subchapter; and

(C) recommend to the Director any of the proposals and re-
gional projects that should be funded and implemented under this
section.

(d) IMPLEMENTATION OF PROPOSALS AND REGIONAL PROJECTS.—

(1) IN GENERAL.

After considering recommendations of the Com-
mittee and the goals specified in section 207104 of this title, the Diree-
tor shall—
(A) select proposals and regional projects to be implemented;
and
(B) subject to the availability of appropriations and subsection
(e), fund implementation of the proposals and regional projects.
(2) SELECTION CRITERIA.—In selecting and funding proposals and
regional projects, the Director shall take into account the effectiveness
and appropriateness of the proposals and regional projects in fulfilling
the purposes of other laws applicable to restoration of fish and wildlife
resources and habitat of the Great Liakes Basin.

(e) COST SHARING.—
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(1) IN GENERAL.—

(A) NON-FEDERAL SHARE.—Except as provided in paragraphs
(3) and (5) and subject to paragraph (2), not less than 25 percent
of the cost of implementing a proposal or regional project selected
under subsection (d) (excluding the cost of establishing sea lam-
prey barriers) shall be paid in cash or in-kind contributions by
non-Federal sources.

(B) TIME PERIOD FOR PROVIDING MATCH.—The non-Federal
share of the cost of implementing a proposal or regional project
required under subparagraph (A) may be provided at any time
during the 2-year period preceding January 1 of the year in which
the Director receives the application for the proposal or regional
project.

(2) AUTHORIZED SOURCES OF NON-FEDERAL SHARE.

(A) IN GENERAL.—The Director may determine the non-Fed-
eral share under paragraph (1) by taking into account—

(1) the appraised value of land or a conservation easement
as described in subparagraph (B); or

(i1) as described in subparagraph (C), the costs associated
with—

(I) securing a conservation easement; and
(IT) restoration or enhancement of the conservation
easement.
(B) APPRATSAL OF CONSERVATION EASEMENT.—

(1) IN GENERAL.—The value of a conservation easement
may be used to satisfy the non-Federal share of the cost of
implementing a proposal or regional project required under
paragraph (1)(A) if the Director determines that the con-
servation easement—

(I) meets the requirements of subsection (b)(2);

(IT) is acquired before the end of the grant period of
the proposal or regional project;

(ITI) is held in perpetuity for the conservation pur-
poses of the programs of USFWS related to the Great
Lakes Basin, as described in section 207104 of this title,
by an accredited land trust or conservancy or a Federal,
State, or tribal agency;

(IV) is connected either physically or through a con-
servation planning process to the proposal or regional
project; and

(V) is appraised in accordance with clause (ii).
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(i1) ApPPRAISAL.—With respect to the appraisal of a con-

servation easement described in clause (1)—
(I) the appraisal valuation date shall be not later than
1 year after the price of the conservation easement was
set under a contract; and
(IT) the appraisal shall—
(aa) conform to the Uniform Standards of Pro-
fessional Appraisal Practice (USPAP); and
(bb) be completed by a Federal- or State-certified
appraiser.
(C) COSTS OF SECURING CONSERVATION EASEMENTS.—

(i) IN GENERAL.—AIl costs associated with securing a con-
servation easement and restoration or enhancement of that
conservation easement may be used to satisfy the non-Federal
share of the cost of implementing a proposal or regional
project required under paragraph (1)(A) if the activities and
expenses associated with securing the conservation easement
and restoration or enhancement of that conservation ease-
ment meet the requirements of subparagraph (B)().

(i1) INCLUSIONS.—The costs referred to in clause (i) may
include cash, in-kind eontributions, and indirect costs.

(111) ExcLusioN.—The costs referred to in clause (1) shall
not be costs associated with mitigation or litigation (other
than costs associated with the Natural Resource Damage As-

sessment program).

(3) REGIONAL PROJECTS.—Regional projects selected under sub-
section (d) shall be exempt from cost sharing if the Director determines
that the authorization for the project does not require a non-Federal
cost share.

(4) EXCLUSION OF FEDERAL FUNDS FROM NON-FEDERAL SHARE.—
The Director may not consider the expenditure, directly or indirectly,
of Federal funds received by an entity to be a contribution by a non-
Federal source for purposes of this subsection.

(5) EFFECT ON CERTAIN INDIAN TRIBES.—Nothing in this sub-
section affects an Indian tribe affected by an alternative applicable cost
sharing requirement under the Indian Self-Determination and Edu-
cation Assistance Act (25 U.S.C. 450 et seq.).

§207103. Sea lamprey

The Great Lakes Fishery Commission shall formulate and implement a
comprehensive program to eradicate or minimize sea lamprey populations in

the Great Liakes Basin.

August 30, 2017 (5:22 p.m.)
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§207104. Goals for programs related to the Great Lakes

Basin
In administering programs of USFWS related to the Great Lakes Basin,
the Director shall seek to achieve the following goals:

(1) Restoring and maintaining self-sustaining fish and wildlife re-
sourees.

(2) Minimizing the impacts of contaminants on fishery and wildlife
resources.

(3) Protecting, maintaining, and, where degraded and destroyed, re-
storing fish and wildlife habitat, including enhancing and creating wet-
land areas that result in a net gain in the amount of those habitats.

(4) Stopping illegal activities adversely impacting fishery and wildlife
resources.

(5) Restoring listed species, as defined in section 201102 of this
title, to viable, self-sustaining levels.

(6) Protecting, managing, and conserving migratory birds.

§207105. Establishment of offices
(a) LOWER GREAT LAKES FisH AND WILDLIFE CONSERVATION OF-

FICE.—

(1) IN GENERAL.—The Director shall establish an office with nec-
essary administrative and technical support services to carry out all
USFWS operational activities related to fishery resource protection,

restoration, maintenance, and enhancement in the lower Great Lakes.

(2) NAME AND LOCATION.—The office
(A) shall be known as the “Lower Great Lakes Fish and Wild-

life Conservation Office”; and
(B) shall be centrally located in the lower Great Lakes to facili-
tate fishery resource restoration and enhancement activities relat-

ing to the lower Great Lakes.

(3) RESPONSIBILITIES.—The responsibilities of the Lower Great
Lakes Fish and Wildlife Conservation Office include operational activi-
ties of USKFWS related to fishery resource protection, restoration,
maintenance, and enhancement in the lower Great Lakes.

(b) UrPER GREAT LAKES FIsH AND WILDLIFE CONSERVATION OF-

FICES.—

(1) IN GENERAL.—The Director shall establish 1 or more offices
with necessary administrative and technical support services to carry
out USKF'WS operational activities related to fishery resource protection,
restoration, maintenance, and enhancement in the upper Great Lakes.

(2) NAME AND LOCATION.—Each of the offices

August 30, 2017 (5:22 p.m.)
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(A) shall be known as an “Upper Great Lakes Fish and Wildlife
Conservation Office”; and
(B) shall be appropriately located to facilitate fishery resource
activities in the upper Great Lakes.
(3) RESPONSIBILITIES.—The responsibilities of the Upper Great
Lakes Fish and Wildlife Conservation Offices include operational activi-
ties of USKFWS related to fishery resource protection, restoration,
maintenance, and enhancement in the upper Great Lakes.
§207106. Report; continued monitoring and assessment

(a) IN GENERAL.—Not later than December 31, 2021, the Director shall
submit to the Committee on Natural Resources of the House of Representa-
tives and the Committee on Environment and Public Works of the Senate
a report that deseribes—

(1) actions taken to solicit and review proposals under section
207102 of this title;

(2) the results of proposals implemented under section 207102 of
this title; and

(3) progress toward the accomplishment of the goals specified in see-
tion 207104 of this title.

(b) PuBLic AccEss TO Dara.—For each of fiscal years 2016 through
2020, the Director shall make available through a public access website of
the Department information that describes—

(1) actions taken to solicit and review proposals under section
207102 of this title;

(2) the results of proposals implemented under section 207102 of
this title;

(3) progress toward the accomplishment of the goals specified in see-
tion 207104 of this title;

(4) the priorities proposed for funding in the annual budget process
under this subchapter; and

(5) actions taken in support of the Great Lakes Restoration Initia-
tive Action Plan based on the recommendations of the Great Lakes Re-
eional Collaboration authorized under Executive Order 13340 (69 Fed.
Reg. 29043).

(¢) CONTINUED MONITORING AND ASSESSMENT OF STUDY FINDINGS

AND RECOMMENDATIONS.—The Director—

(1) shall continue to monitor the status, and the assessment, man-
agement, and restoration needs, of the fish and wildlife resources of the
areat Liakes Basin; and

(2) may reassess and update, as necessary, the findings and recom-

mendations of the 1995 Report.

August 30, 2017 (5:22 p.m.)
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§207107. Authorization of appropriations

(a) AuTHORIZATION.—There are authorized to be appropriated to the Di-

rector for each of fiscal years 2016 through 2021—
(1) $6,000,000 to implement proposals and regional projects as se-
lected by the Director under section 207102(d) of this title, of which—
(A) not more than the lesser of 33% percent or $2,000,000
may be allocated to implement regional projects by USFWS, as se-
lected by the Director under section 207102(d) of this title; and
(B) the lesser of 5 percent or $300,000 shall be allocated to
USFWS to cover costs incurred in administering the proposals by
any entity; and
(2) $2,000,000, which shall be allocated for the activities, under sec-
tion 207105 of this title, of—
(A) the Upper Great Lakes Fish and Wildlife Conservation Of-
fices; and
(B) the Lower Great Lakes Fish and Wildlife Conservation Of-
fice.

(b) PROHIBITION ON USE OF FUNDS FOR FEDERAL ACQUISITION OF IN-
TERESTS IN LAND.—No funds appropriated or used to carry out this sub-
chapter may be used for acquisition by the Federal Government of any in-
terest in land.

Subchapter II—Great Lakes Fish and
Wildlife Tissue Bank

§207201. Definitions
In this subchapter:
(1) SECRETARY.—The term “Secretary” means the Secretary of the
Interior, acting through the Director.
(2) GREAT LAKES FISH AND WILDLIFE.—The term “Great Lakes
fish and wildlife” means fish, invertebrates, and other fauna that—
(A) are dependent on Great Lakes resources; and
(B) are located within the Great Lakes Basin.
§207202. Establishment
(a) IN GENERAL.—The Secretary shall coordinate facilities in existence
on October 23, 1992, for the storage, preparation, examination, and archiv-
ing of tissues from selected Great Lakes fish and wildlife.
(b) GREAT LAKES F1sH AND WILDLIFE TISSUE BANK.—The coordinated
facilities under subsection (a) shall be known as the “Great Lakes Fish and
Wildlife Tissue Bank”.

(¢) GUIDANCE.

(1) IN GENERAL.—The Secretary shall, in consultation with appro-

priate Federal and State agencies and the Council of Great Lakes Re-

August 30, 2017 (5:22 p.m.)
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search Managers, issue guidance, after an opportunity for public review
and comment, for Great Lakes fish and wildlife tissue collection, prepa-
ration, archiving, quality control procedures, and access.

(2) REQUIREMENTS.—The guidance issued under paragraph (1)
shall ensure—

(A) appropriate uniform methods and standards for the activi-
ties listed in paragraph (1) to provide confidence in Great Lakes
fish and wildlife tissue samples used for research;

(B) documentation of procedures used for collecting, preparing,
and archiving the samples described in subparagraph (A); and

(C) appropriate scientific use of the tissues in the Great Liakes
Fish and Wildlife Tissue Bank.

§207203. Database

(a) MAINTENANCE.—The Seeretary shall maintain a central database
that provides an effective means for tracking and assessing relevant ref-
erence data on Great lakes fish and wildlife, including data on tissues col-
lected for and maintained in the Great Lakes Fish and Wildlife Tissue
Bank.

(b) CRITERIA FOR ACCESS.—The Secretary shall establish eriteria, after
an opportunity for public review and comment, for access to the database

that provides for appropriate use of the information by the public.

Chapter 209—Importation of Wild Mam-
mals and Birds in Violation of Foreign
Law

Sec.

209101.  Prohibition on importation.
209102, Forfeiture.

209103. Inapplicability of chapter.

§209101. Prohibition on importation
(a) DEFINITION OF FOREIGN COUNTRY.—In this section, the term ‘““for-
eign country” includes a dependency or a provinee or other subdivision of

government of a foreign country.

(b) IN GENERAL.—Except as provided in subsection (¢), no wild mammal
or bird, or part or product of a wild mammal or bird, shall be imported

into the United States from a foreign country, directly or indirectly, if the

laws (including regulations) of the foreign country restrict
(1) the taking, killing, possession, or exportation to the United
States, of a wild mammal or bird, alive or dead; or
(2) the exportation to the United States of a part or product of a
wild mammal or bird, whether raw or manufactured.
(¢) INAPPLICABILITY WITH CONSULAR CERTIFICATION.—Subsection (b)

shall not apply if the importation is accompanied by a certification, made
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by the United States consul for the consular district in which is located the
port or place from which the wild mammal or bird, or part or product of
the wild mammal or bird, was exported, that the wild mammal or bird, or
part or product of the wild mammal or bird, has not been acquired or ex-
ported in violation of the laws (including regulations) of the foreign country.
§209102. Forfeiture

(a) IN GENERAL.

A wild mammal or bird, alive or dead, or a part or
product of a wild mammal or bird, whether raw or manufactured, imported
into the United States in violation of section 209101 of this title shall be
subject to seizure and forfeiture under the customs laws of the United

States.

(b) DISPOSITION OF FORFEITED ARTICLES.—An article forfeited under
subsection (a), in the diseretion of the Secretary of Homeland Security and
under regulations that the Secretary of Homeland Security may preseribe,
may be—

(1) placed with departments or bureaus of the Federal or State gov-
ernments, or with societies or museums, for exhibition, scientific, or
educational purposes;

(2) destroyed; or

(3) sold in a manner provided by law (except in the case of heads
or horns of wild mammals).

§209103. Inapplicability of chapter
This chapter shall not apply in the case of—
(1) an article the importation of which is prohibited under—
(A) the Tariff Act of 1930 (19 U.S.C. 1202 et seq.);
(B) section 42(a) of title 18; or
(C) any other law;

(2) a wild mammal or bird, alive or dead, or a part or product of
a wild mammal or bird, whether raw or manufactured, imported for
scientific or educational purposes; or

(3) a migratory game bird if—

(A) an open season for the migratory game bird is provided
under Federal law and the law of any foreign country that is a
party to a treaty with the United States, in effect on the date of
importation, relating to the protection of the migratory game bird,
and

(B) the migratory game bird is brought into the United States
by a bona fide sport hunter returning from a hunting trip in the
foreign country, if, at the time of importation, the possession of
the bird is not prohibited by Federal law or the law of the foreign

country.
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Chapter 211—Airborne Hunting

Sec.

211101.  Definitions.

211102. Offenses and eriminal penalties.
211103. Inapplicability to certain persons.
211104. Enforcement.

211105.  Forfeiture.

§211101. Definitions
In this chapter:
(1) ATIRCRAFT.—The term ‘“‘aircraft” means a contrivance used for
flight in the air.
(2) SECRETARY.—The term “Secretary” means the Secretary of the
Interior.
(3) WiLD ANIMAL.—The term “wild animal” means an animal other
than a domestic or domesticated animal.
§211102. Offenses and criminal penalties
Offenses and criminal penalties under this chapter are provided under
section 50(c¢) of title 18.
§211103. Inapplicability to certain persons
(a) IN GENERAL.—Section 50(c) of title 18 shall not apply to a person
if the person is employed by, is an authorized agent of, or is operating
under a license or permit of, a State or the United States to administer
or protect, or aid in the administration or protection of, land, water, wild
animals, livestock, domesticated animals, human life, or crops.

(b) REPORTING BY LICENSE OR PERMIT HOLDERS.

A person operating
under a license or permit under subsection (a) shall report to the applicable
issuing authority each calendar quarter the number and type of wild ani-
mals that the person has taken as described in section 50(¢) of title 18.

(¢) REPORTING BY STATES.

A State or State agency that issues a li-
cense or permit deseribed in subsection (a) shall file with the Seeretary an
annual report containing such information as the Secretary shall preseribe,
including—
(1) the name and address of each person to whom a license or per-
mit was issued;
(2) a deseription of wild animals authorized to be taken under the
license or permit;
(3) the number of wild animals authorized to be taken under the li-
cense or permit;
(4) a deseription of the area from which wild animals are authorized
to be taken under the license or permit;
(5) the number and type of wild animals taken by a person to whom
a license or permit was issued; and

(6) the reason for issuing the license or permit.
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§211104. Enforcement

(a) IN GENERAL.—The Secretary shall enforce this chapter and prescribe
such regulations as the Secretary considers necessary to carry out the en-

forecement.

(b) COOPERATIVE AGREEMENTS.—The Secretary may-
(1) enter into cooperative agreements with State fish and wildlife
agencies or other appropriate State authorities to facilitate enforcement
of this chapter; and
(2) in cooperative agreements under paragraph (1), delegate to State
law enforcement personnel such enforcement authority as the Secretary
considers appropriate for effective enforcement of this chapter.

(¢) ENFORCEMENT AUTHORITY OF DEPARTMENT EMPLOYEES.—An em-

ployee of the Department of the Interior authorized by the Secretary to en-

force this chapter may-

(1) without warrant—

(A) arrest a person committing, in the employee’s presence or
view, a violation of this chapter or a regulation prescribed under
this chapter; and

(B) take the person arrested under subparagraph (A) imme-
diately for examination or trial before an officer or court of com-
petent jurisdiction;

(2) execute a warrant or other process issued by an officer or court
of competent jurisdiction for the enforcement of this chapter; and
(3) with or without a warrant, as authorized by law, search a place.
(d) AuTHORITY TO ISSUE WARRANTS.—A judge of a court established
under Federal law (including a United States magistrate judge) may, within
the judge’s jurisdiction, on oath or affirmation showing probable cause,
issue a warrant under this section.
§211105. Forfeiture
(a) IN GENERAL.
the United States:

The following items shall be subject to forfeiture to

(1) A wild animal shot or captured in violation of this chapter or
a regulation prescribed under this chapter.

(2) A gun, aireraft, or other piece of equipment used to aid in the
shooting, attempting to shoot, capturing, or harassing of a wild animal
in violation of this chapter or a regulation prescribed under this chap-
ter.

(b) APPLICABILITY OF CUSTOMS LLAWS.

(1) IN GENERAL.—AIl laws relating to—
(A) seizure, forfeiture, and condemnation of a vessel for viola-

tion of the customs laws of the United States;
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(B) disposition of the vessel seized, forfeited, or condemned for
violation of the customs laws of the United States;
(C) proceeds from the sale of the vessel seized, forfeited, or con-
demned for violation of the customs laws of the United States; and
(D) remission or mitigation of forfeiture of the vessel for viola-
tion of the customs laws of the United States;
shall apply to the seizures and forfeitures incurred, or alleged to have
been incurred, under this chapter to the extent that those laws are ap-
plicable and not inconsistent with this chapter.

(2) PO\VERS, RIGHTS, AND DUTIES OF SECRETARY RELATING TO
CUSTOMS LAWS.—AIl powers, rights, and duties conferred or imposed
by the customs laws of the United States on an officer or employee of
the Department of the Treasury or Department of Homeland Security
shall, for the purposes of this chapter, be exercised or performed by

the Secretary or by a person that the Secretary may designate.

Chapter 213—Continuing Studies and
Investigations

Sec.

213101. Investigations, information, and reports on fish and wildlife.
213102,  Studies of effects of use of chemicals.

213103. Investigations to determine effect on wildlife of polluting substances.

§213101. Investigations, information, and reports on fish
and wildlife

The Secretary of the Interior or the Secretary of Commerce, as program

responsibilities are vested pursuant to section 107105 of this title, shall eon-

duet continuing investigations, prepare and disseminate information, and

make periodic reports to the public and to the President with respect to—

(1) the production and flow to market of—

(A) fish and fishery products domestically produced; and
(B) fish and fishery products produced by foreign producers
that affect the domestic fisheries;

(2) the availability and abundance and the biological requirements of
fish and wildlife resources;

(3) the competitive economic position of the various fish and fishery
products with respect to each other, and with respect to competitive do-
mestic and foreign-produced commodities;

(4) the collection and dissemination of statistics on commercial and
sport fishing;

(5) the collection and dissemination of statistics on—

(A) the nature and availability of wildlife;

(B) progress in acquisition of additional refuges; and
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(C) measures being taken to foster a coordinated program to
encourage and develop wildlife values;

(6) the improvement of production and marketing practices in regard
to commercial species and the conduct of educational and extension
services relative to commercial and sport fishing and other wildlife mat-
ters; and

(7) any other matter that, in the judegment of the Secretary, is of
public interest in connection with any phase of fish and wildlife oper-
ations.

§213102. Studies of effects of use of chemicals

To prevent losses of fish and wildlife from the spraying, dusting, or other
treatment using insecticides, herbicides, fungicides, and pesticides, the Ad-
ministrator of the Environmental Protection Agency shall undertake com-
prehensive continuing studies on the effects of those chemicals on the fish
and wildlife resources of the United States, for the purpose of determin-
ing—

(1) the amounts, percentages, and formulations of those chemicals
that are lethal to or injurious to fish and wildlife; and

(2) the amounts, percentages, mixtures, or formulations that can be
used safely.

§213103. Investigations to determine effect on wildlife of

polluting substances

(a) DEFINITION OF WILDLIFE.—In this section, the term ‘“‘wildlife”” in-
cludes—
(1) birds, fishes, mammals, and all other classes of wild animals; and
(2) all types of aquatic and land vegetation on which wild animals
are dependent.
(b) IN GENERAL.—The Secretary of the Interior (through USFWS) or
the Secretary of Commerce, as appropriate, may—
(1) make such investigations as either Secretary considers necessary
to determine the effects on wildlife of—
(A) domestic sewage;
(B) mine, petroleum, and industrial wastes;
(C) erosion silt; and
(D) other polluting substances ; and
(2) submit to Congress reports—
(A) concerning the investigations; and
(B) containing recommendations for alleviating dangerous and

undesirable effects of the pollution.

(e) INCLUSIONS.—The investigations described in subsection (b) shall in-

clude—

August 30, 2017 (5:22 p.m.)



C:\170830\TITLE56B.XYW

© 00 N O OB~ WDN PP

147

(1) the determination of standards of water quality for the mainte-
nance of wildlife;

(2) the study of methods of abating and preventing pollution, includ-
ing methods for the recovery of useful or marketable products and by-
products of wastes; and

(3) the collation and distribution of data on the progress and results
of the investigations for the use of Federal, State, municipal, and pri-
vate agencies, individuals, organizations, or enterprises.

Chapter 215—Wildlife Trafficking

Subchapter I—General Provisions

Sec.
215101.

Definitions.

215102, Purposes.
215103. Policy.

Subchapter II—Framework for Interagency Response
215201.  Report.

215202. Presidential Task Force on Wildlife Trafficking.
Subchapter III—Programs to Address Wildlife Trafficking

215301.  Wildlife law enforcement professional training and coordination activities.

215302, Investigative capacity building.

215303. Combating transnational trade in illegal wildlife.
215304. Community conservation.

215305. Implementation of recommendations in strategic plan.

10
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14
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16
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In this chapter:

<

(1) APPROPRIATE CONGRESSIONAL COMMITTEES.—The term

‘appro-
priate congressional committees” means—
(A) the Committee on Foreien Relations and the Committee on
Appropriations of the Senate; and
(B) the Committee on Foreign Affairs and the Committee on
Appropriations of the House of Representatives.

(2) Co-CHAIRS OF THE TASK FORCE.—The term “Co-Chairs of the
Task Force” means the Co-Chairs of the Presidential Task Force on
Wildlife Trafficking established under Executive Order 13648, which
Co-Chairs consist of the Secretary of State, the Secretary of the Inte-
rior, and the Attorney General.

(3) COMMUNITY CONSERVATION.—

(A) IN GENERAL.—The term “community conservation’” means
an approach to conservation that recognizes the rights of local
people to manage, or benefit directly or indirectly from, wildlife
and other natural resources in a long-term biologically viable man-

ner.
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(B) INCLUSIONS.—The term ‘“‘community conservation” in-
cludes—

(A) devolving management and governance to local commu-
nities to create positive conditions for resource use that takes
into account current and future ecological requirements; and

(B) building the capacity of communities for conservation
and natural resource management.

(4) COUNTRY OF CONCERN.—The term ‘“‘country of concern” means
a foreign country specially designated by the Secretary of State as a
focus country the government of which has actively engaged in or
knowingly profited from the trafficking of endangered species or threat-
ened species under chapter 201 of this title.

(5) DEFENSE ARTICLE.—The term ‘“‘defense article” has the mean-
ing given the term in section 47 of the Arms Export Control Act (22
U.S.C. 2794).

(6) DEFENSE SERVICE.—The term ‘“defense service” has the mean-
ing given the term in section 47 of the Arms Export Control Act (22
U.S.C. 2794).

(7) Focus cOUNTRY.—The term “focus country” means a foreign
country determined by the Secretary of State to be—

(A) a major source of wildlife trafficking products or their de-
rivatives;

(B) a major transit point of wildlife trafficking products or their
derivatives; or

(C) a major consumer of wildlife trafficking products.

(8) IMPLEMENTATION PLAN.—The term ‘“Implementation Plan”
means the Implementation Plan for the National Strategy for Combat-
ing Wildlife Trafficking released on February 11, 2015, a modification
of that plan, or a successor plan.

(9) NATIONAL STRATEGY.—The term ‘“National Strategy” means
the National Strategy for Combating Wildlife Trafficking published on
February 11, 2014, a modification of that strategy, or a successor
strategy.

(10) NATIONAL WILDLIFE SERVICES.—The term ‘“national wildlife
services” means the ministries and government bodies designated to
manage matters pertaining to wildlife management, including poaching
or trafficking, in a focus country.

(11) SECURITY FORCE.

The term “‘security force” means a mili-
tary, law enforcement, gendarmerie, park ranger, or any other security

forece with a responsibility for protecting wildlife and natural habitats.
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(12) SIGNIFICANT MILITARY EQUIPMENT.—The term “significant
military equipment’” has the meaning given the term in section 47 of
the Arms Export Control Act (22 U.S.C. 2794).

(13) TASK FORCE.—The term “Task Foree” means the Presidential
Task Force on Wildlife Trafficking, as established by Executive Order
13648 (78 Fed. Reg. 40621) and modified by section 215202 of this
title.

(14) TRAINING.—The term “‘training” has the meaning given the
term in section 47 of the Arms Export Control Act (22 U.S.C. 2794).

(15) USAID.—The term “USAID” means the United State Agency
for International Development.

(16) WILDLIFE TRAFFICKING.—The term ‘“wildlife trafficking”
means—

(A) poaching or other illegal taking of protected or managed
species; and
(B) illegal trade in wildlife, wildlife parts, or products from
wildlife.
§215102. Purposes

The purposes of this chapter are

(1) to support a collaborative, interagency approach to address wild-
life trafficking;

(2) to protect and conserve the remaining populations of wild ele-
phants, rhinoceroses, and other species threatened by poaching and the
illegal wildlife trade;

(3) to disrupt regional and global transnational organized criminal
networks and to prevent the illegal wildlife trade from being used as
a source of financing for criminal groups that undermine United States
and global security interests;

(4) to prevent wildlife poaching and trafficking from being a means
to make a living in focus countries;

(5) to support the efforts of, and collaborate with, individuals, com-
munities, local organizations, and foreign governments to combat
poaching and wildlife trafficking;

(6) to assist focus countries in implementation of national wildlife
anti-trafficking and poaching laws; and

(7) to ensure that United States assistance to prevent and suppress
illicit wildlife trafficking—

(A) is carefully planned and coordinated; and
(B) is systematically and rationally prioritized on the basis of

detailed analysis of the nature and severity of threats to wildlife
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and the willingness and ability of foreign partners to cooperate ef-
fectively toward these ends.
§215103. Policy
It is the policy of the United States—

(1) to take immediate actions to stop the illegal global trade in wild-
life and wildlife products and associated transnational organized erime;

(2) to provide technical and other forms of assistance to help focus
countries halt the poaching of elephants, rhinoceroses, and other imper-
iled species and end the illegal trade in wildlife and wildlife products,
including by providing training and assistance in—

(A) wildlife protection and management of wildlife populations;

(B) anti-poaching and effective management of protected areas
including community-managed and privately-owned lands;

(C) local engagement of security forees in anti-poaching respon-
sibilities, where appropriate;

(D) wildlife trafficking investigative techniques, including foren-
sic tools;

() transparency and corruption issues;

(') management, tracking, and inventory of confiscated wildlife
contraband;

(G) demand reduction strategies in countries that lack the
means and resources to conduct them; and

(IT) bilateral and multilateral agreements and cooperation;

(3) to employ appropriate assets and resources of the United States
Government in a coordinated manner to curtail poaching and disrupt
and dismantle illegal wildlife trade networks and the financing of those
networks in a manner appropriate for each focus country;

(4) to build upon the National Strategy and Implementation Plan to
further combat wildlife trafficking in a holistic manner and guide the
response of the United States Government to ensure progress in the
fight against wildlife trafficking; and

(5) to recognize the ties of wildlife trafficking to broader forms of
transnational organized criminal activities, including trafficking, and
where applicable, to focus on those crimes in a coordinated, eross-cut-
ting manner.

Subchapter II—Framework for
Interagency Response

§215201. Report
(a) REPORT.—Beginning on a date not later than October 7, 2017, the

Secretary of State, in consultation with the Secretary of the Interior and
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the Secretary of Commerce, shall annually submit to Congress a report that
lists each focus country.

(b) IDENTIFICATION OF COUNTRY OF CONCERN.—In each report re-
quired under subsection (a), the Secretary of State, in consultation with the
Secretary of the Interior and the Secretary of Commerce, shall identify each
focus country that is also a country of concern.

(¢) SUNSET.—This section shall terminate on October 7, 2021.
§215202. Presidential Task Force on Wildlife Trafficking

(a) RESPONSIBILITIES.
tive Order 13648 (78 Fed. Reg. 40621), the Task Foree

In addition to the functions required by Execu-

(1) shall be informed by the Secretary of State’s annual report re-
quired under section 215201 of this title; and

(2) considering all available information, shall ensure that relevant
United States Government agencies—

(A) collaborate, to the greatest extent practicable, with the na-
tional wildlife services, or other relevant bodies, of each focus
country to prepare, not later than 90 days after the date of sub-
mission of the report required under section 215201(a) of this
title—

(i) a United States mission assessment of the threats to
wildlife in that focus eountry; and

(i1) an assessment of the capacity of that focus country to
address wildlife trafficking;

(B) collaborate, to the greatest extent practicable, with relevant
ministries, national wildlife services, or other relevant bodies of
each focus country to prepare, not later than 180 days after prep-
aration of the assessment referred to in subparagraph (A), a
United States mission strategic plan that includes recommenda-
tions for addressing wildlife trafficking, taking into account any
regional or national strategies, developed before the preparation of
the assessment, for addressing wildlife trafficking in a focus coun-
try;

(C) coordinate efforts among Federal agencies and non-Federal
partners, including missions, domestic and international organiza-
tions, the private sector, and other global partners, to implement
the strategic plans required by subparagraph (B) in each focus
country;

(D) not less frequently than annually, consult and coordinate
with stakeholders qualified to provide advice, assistance, and infor-
mation regarding—

(i) effective support for anti-poaching activities;

August 30, 2017 (5:22 p.m.)



C:\170830\TITLE56B. XYW

© 00 N O o B~ WN B

wwwwwgwwwwI\)I\)I\JI\)I\)I\JI\)I\)NI\)HHI—‘HHI—‘HHI—‘H
© 00 N O O W NP O O© 00 ~NO O WNPEFP OOV o0 ~NO Ol A WDN P O

August 30, 2017 (5:22 p.m.)

the Task Force shall annually:

152

(i1) coordination of regional law enforcement efforts;
(ii1) development of and support for effective legal enforce-

ment mechanisms;

(iv) development of strategies
(I) to reduce illicit trade; and
(IT) to reduce consumer demand for illegally traded
wildlife and wildlife products; and

(v) other relevant topics under this chapter; and

(E) coordinate or carry out other functions as are necessary to
implement this chapter.

(b) DupPLICATION AND EFFICIENCY.—The Task Force shall—

(1) ensure that the activities of the Federal agencies involved in car-
rying out efforts under this chapter are coordinated and not duplicated,;
and

(2) encourage efficiencies and coordination among the efforts of Fed-
eral agencies and interagency initiatives ongoing as of October 7, 2016,
to address—

(A) trafficking activities, including trafficking of wildlife, hu-
mans, weapons, and narcotics;

(B) illegal trade;

(C) transnational organized crime; or

(D) other illegal activities.

(¢) CONSISTENCY WITH AGENCY RESPONSIBILITIES.—The Task Force

shall carry out its responsibilities under this chapter in a manner consistent
with the authorities and responsibilities of agencies represented on the Task

Force.

(d) Task FORCE STRATEGIC REVIEW.—Beginning on October 7, 2017,

(1) submit a strategic assessment of its work; and
(2) provide a briefing to the appropriate congressional committees
that includes—

(A) a review and assessment of the Task Foree’s implementa-
tion of this chapter, identifying successes, failures, and gaps in its
work, or the work of agencies represented on the Task Foree, in-
cluding detailed descriptions of—

(i) the approaches, initiatives, or programs—
(I) that have suceeeded best in increasing the willing-
ness and capacity of focus countries to suppress and pre-

vent illegal wildlife trafficking; and
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(IT) that have not succeeded, as well as hoped, in in-
creasing the willingness and capacity of focus countries

to suppress and prevent illegal wildlife trafficking;

(i1) the focus countries
(I) listed and identified under subsections (a) and (b)
of section 215201 of this title that have proven to be the
most successful partners in suppressing and preventing
illegal wildlife trafficking; and
(IT) that have not proven to be partners as deseribed
in subclause (I); and
(iii) the factors that contributed to the results in each
country described in subelauses (I) and (II) of clause (ii);

(B) a description of each Task Force member agency’s priorities
and objectives for combating wildlife trafficking;

(C) an account of total United States funding each year since
fisecal year 2014 for all government agencies and programs in-
volved in countering poaching and wildlife trafficking;

(D) an account of total United States funding since fiscal year
2014 to support the activities of the Task Foree, including admin-
istrative overhead costs and congressional reporting; and

(E) recommendations for improving United States and inter-
national efforts to suppress and prevent illegal wildlife trafficking
in the future, based on the Task Force’s experience as of the time
of the review.

(e) TERMINATION OF TASK FORCE.—The statutory authorization for the
Task Force provided by this chapter shall terminate on October 7, 2021,
or such earlier date that the President terminates the Task Foree by re-
scinding, superseding, or otherwise modifying relevant portions of Executive
Order 13648 (78 Fed. Reg. 40621).

Subchapter III—Programs to Address
Wildlife Trafficking

§215301. Wildlife law enforcement professional training
and coordination activities

The Secretary of State and the Administrator of USAID, in collaboration
with the heads of other relevant United States agencies and nongovern-
mental partners where appropriate, may provide assistance to focus coun-
tries to carry out the recommendations made in the strategic plan required
by section 215202(a)(2)(B) of this title, among other goals, to improve the
effectiveness of wildlife law enforcement in regions and countries that have

demonstrated capacity, willingness, and need for assistance.
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§215302. Investigative capacity building

The Secretary of State and the Administrator of USAID, in collaboration
with the heads of other relevant United States agencies and communities,
regions, and governments in focus countries, may design and implement
programs in focus countries to carry out the recommendations made in the
strategic plan required under section 215202(a)(2)(B) of this title, among
other goals, with clear and measurable targets and indicators of success, to
increase the capacity of wildlife law enforecement and customs and border
security officers in focus countries.

§215303. Combating transnational trade in illegal wildlife

The Secretary of State and the Administrator of USAID, in collaboration
with other relevant United States agencies, nongovernmental partners, and
international bodies, and in collaboration with communities, regions, and
governments in focus countries, may design and implement programs, in-
cluding support for Wildlife Enforcement Networks, in focus countries to
carry out the recommendations made in the strategic plan required under
section 215202(a)(2)(B) of this title, among other goals, to better under-
stand and combat the transnational trade in illegal wildlife.

§215304. Community conservation

The Secretary of State, in collaboration with USAID, heads of other rel-
evant United States agencies, the private sector, nongovernmental organiza-
tions, and other development partners, may provide support in focus coun-
tries to carry out the recommendations made in the strategic plan required
under section 215202(a)(2)(B) of this title as such recommendations relate
to the development, scaling, and replication of community wildlife conser-
vancies and community conservation programs in focus countries to assist
with rural stability and greater security for people and wildlife, empower
and support communities to manage or benefit from their wildlife resources
in a long-term biologically viable manner, and reduce the threat of poaching
and trafficking, including through—

(1) promoting conservation-based enterprises and incentives, such as
ecotourism and stewardship-oriented agricultural production, that em-
power communities to manage wildlife, natural resources, and commu-
nity ventures where appropriate, by ensuring they benefit from well-
managed wildlife populations;

(2) helping create alternative livelihoods to poaching by mitigating
wildlife trafficking, helping support rural stability, greater security for
people and wildlife, responsible economic development, and economic in-

centives to conserve wildlife populations;
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(3) engaging regional businesses and the private sector to develop
goods and services to aid in anti-poaching and anti-trafficking meas-
ures;

(4) working with communities to develop secure and safe methods of
sharing information with enforcement officials;

(5) providing technical assistance to support land use stewardship
plans to improve the economie, environmental, and social outcomes in
community-owned or community-managed lands;

(6) supporting community anti-poaching efforts, including policing
and informant networks;

(7) working with community and national governments to develop
relevant policy and regulatory frameworks to enable and promote com-
munity conservation programs, including supporting law enforcement
engagement with wildlife protection authorities to promote information-
sharing; and

(8) working with national governments to ensure that communities
have timely and effective support from national authorities to mitigate
risks that communities may face when engaging in anti-poaching and

anti-trafficking activities.

§215305. Implementation of recommendations in strategic

plan

As soon as practicable but not later than October 7, 2018, cach chief of
mission to a focus country should begin to implement the recommendations
contained in the strategic plan required under section 215202(a)(2)(B) of

this title, among other goals, for the focus country.

Division B—Aquatic Wildlife
Subdivision 1—Conservation Generally

Chapter 221—Marine Mammal Protection

Subchapter I—General Provisions
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(a) FINDINGS.

Definitions.

Prohibitions.

Administration.

Cooperative management agreement; authority to delegate enforcement authority.

Commissioners; United States Section Members.

Votes taken by the United States Section on matters before the Polar Bear Commis-
sion.

Implementation of actions taken by the Polar Bear Commission.

Effect of subchapter.

Authorization of appropriations.

Subchapter I—General Provisions

§221101. Findings; sense of Congress

Congress finds that—

(1) certain species and stocks of marine mammals are, or may be,

in danger of extinction or depletion as a result of human activities;

(2)(A) those species and stocks—

(i) should not be permitted to diminish beyond the point
at which they cease to be a significant functioning element in
the ecosystem of which they are a part; and

(i1) consistent with clause (i), should not be permitted to

diminish below their optimum sustainable population; and
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(B) further measures should be immediately taken to replenish a
species or stock of marine mammal that has already diminished below
its optimum sustainable population; in particular, efforts should be
made to protect essential habitats, including the rookeries, mating
grounds, and areas of similar significance for each species of marine
mammal from the adverse effect of human actions;

(3) there is inadequate knowledge of the ecology and population dy-
namies of those marine mammals and of the factors that bear on their
ability to reproduce successfully;

(4) negotiations should be undertaken immediately to encourage the
development of international arrangements for research on, and con-
servation of, all marine mammals;

(5)(A) marine mammals and marine mammal products—

(i) move in interstate commerce; or

(ii) affect the balance of marine ecosystems in a manner
that is important to other animals and animal products that
move in interstate commerce; and

(B) the protection and conservation of marine mammals and their
habitats is necessary to ensure the continuing availability of marine
mammal products and other animal products that move in interstate
commerce; and

(6) marine mammals have proven to be of great international signifi-

cance as esthetie, recreational, and economic resources.

It is the sense of Congress that—

(1) marine mammals should be protected and encouraged to develop
to the greatest extent feasible commensurate with sound policies of re-
source management;

(2) the primary objective of marine mammal management should be
to maintain the health and stability of the marine ecosystem; and

(3) when consistent with the primary objective deseribed in para-
eraph (2), it should be the goal to obtain an optimum sustainable pop-

ulation keeping in mind the carrying capacity of the habitat.

§221102. Definitions

In this chapter:

(1) ALASKA NATIVE ORGANIZATION.—The term ‘‘Alaska Native or-

3 3 bl " - 3 *
ganization” means a group, designated by law or formally chartered,
that represents or consists of Indians, Aleuts, or Eskimos residing in
Alaska.

(2) BONA FIDE SCIENTIFIC RESEARCH.—The term “bona fide sei-
entific research” means scientific research on marine mammals, the re-

sults of which
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(A) likely would be aceepted for publication in a referced seci-
entific journal;

(B) are likely to contribute to the basic knowledge of marine
mammal biology or ecology; or

(C) are likely to identify, evaluate, or resolve conservation prob-
lems.

(3) COMMISSION.—The term “Commission”” means the Marine Mam-
mal Commission established in section 221301 of this title.

(4) ComMITTEE.—The term ‘“Committee” means the Committee of
Scientific Advisors on Marine Mammals established in section 221303
of this title.

(5) COMPETENT REGIONAL ORGANIZATION.—The term “competent
regional organization”’—

(A) for the tuna fishery in the eastern tropical Pacific Ocean,
means the Inter-American Tropical Tuna Commission; and

(B) for any other tuna fishery, means an organization consist-
ing of the nations participating in the tuna fishery, the purpose
of which is the conservation and management of the tuna fishery
and the management of issues relating to the tuna fishery.

(6) CONSERVATION AND MANAGEMENT.—

(A) INn GENERAL.—The term ‘“conservation and management”,
with respect to marine mammals, means the collection and appli-
cation of biological information for the purposes of inereasing and
maintaining the number of animals within species and stocks at

their optimum sustainable population.

(B) INcLUSIONS.—The term ‘‘conservation and management”
includes—

(i) the entire scope of activities that constitute a modern

scientific resource program, including research, census, law

enforcement, and habitat acquisition and improvement; and

(i1) when and where appropriate
(I) the periodic or total protection of species or stocks;
and
(IT) regulated taking.

(7) DECLARATION OF PANAMA.—The term ‘“‘Declaration of Panama”
means the declaration signed in Panama City, Republic of Panama, on
October 4, 1995.

(8) DEPLETED.—The term “‘depleted”, in reference to a species or

stock of marine mammal, refers to a species or stock that—
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(A) the Secretary, after consultation with the Commission and
the Committee, determines, by regulation, is below its optimum
sustainable population;

(B) a State, to which authority for the conservation and man-
agement of the species or stock is transferred under section
221212 of this title, determines that the species or stock is below
its optimum sustainable population; or

(C) 1s listed as an endangered species or threatened species
under chapter 201.

(9) FisHErRY.—The term “fishery” means—

(A) 1 or more stocks of fish—

(i) that can be treated as a unit for purposes of conserva-
tion and management; and

(i1) that are identified on the basis of geographical, sci-
entifie, technical, recreational, and economic characteristics;
and

(B) any fishing for a stock described in subparagraph (A).

(10) HARASSMENT.—

(A) IN GENERAL.—The term ‘“harassment” means an act of
pursuit, torment, or annoyance that—

(i) has the potential to injure a marine mammal or stock
in the wild; or

(i1) has the potential to disturb a marine mammal or stock
in the wild by causing disruption of behavioral patterns, in-
cluding migration, breathing, nursing, breeding, feeding, and
sheltering.

(B) MILITARY READINESS ACTIVITIES; SCIENTIFIC RESEARCIT

ACTIVITIES.

In the case of a military readiness activity or a sci-
entific research activity conducted by or on behalf of the Federal
Government consistent with section 221204(d)(4) of this title, the
term ‘“‘harassment” means—
(i) an act that injures or has the significant potential to
injure a marine mammal or stock in the wild; or
(i1) an act that disturbs or is likely to disturb a marine
mammal or stock in the wild by causing disruption of natural
behavioral patterns, including migration, surfacing, nursing,
breeding, feeding, or sheltering, to a point at which the be-
havioral patterns are abandoned or significantly altered.
(C) LEVEL A HARASSMENT.—The term “Level A harassment”
means—

(i) harassment described in subparagraph (A)(i); or
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(i1) in the case of a military readiness activity or scientific
research activity described in subparagraph (B), harassment
described in subparagraph (B)().

(D) LEVEL B HARASSMENT.—The term “Level B harassment”
means—

(i) harassment described in subparagraph (A)(ii); or

(i1) in the case of a military readiness activity or scientific
research activity described in subparagraph (B), harassment
described in subparagraph (B)(ii).

(11) HuMANE.—The term ‘“humane”, with reference to a method of
taking a marine mammal, refers to the method of taking that involves
the least possible degree of pain and suffering practicable to the marine
mammal involved.

(12) INTERMEDIARY NATION.—The term “intermediary nation”
means a nation that—

(A) exports yellowfin tuna or yellowfin tuna products to the
United States; and

(B) imports yellowfin tuna or yellowfin tuna products that are
subject to a direct prohibition on importation into the United
States under section 221203(¢)(5)(B) of this title.

(13) INTERNATIONAL DOLPIIIN CONSERVATION PROGRAM.—The
term “International Dolphin Conservation Program” means the inter-
national program established by the agreement signed in La Jolla,
California, in June, 1992, as formalized, modified, and enhanced in ac-
cordance with the Declaration of Panama, and as modified by the
Agreement on the International Dolphin Conservation Program, done
at Washington May 21, 1998 (TIAS 12956).

(14) MARINE MAMMAL.—

(A) IN GENERAL.—The term ‘“‘marine mammal” means a mam-
mal that—

(i) is morphologically adapted to the marine environment
(including sea otters and members of the orders Sirenia,
Pinnipedia, and Cetacea); or

(i1) primarily inhabits the marine environment (such as the
polar bear).

(B) INCLUSIONS.—The term “marine mammal’ includes a part

of a marine mammal described in subparagraph (A), including its
raw, dressed, or dyed fur or skin.

(15) MARINE MAMMAL PRODUCT.—The term “marine mammal prod-

uct” means an item of merchandise that consists in whole or in part

of a marine mammal.
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(16) MILITARY READINESS ACTIVITY.—The term “military readiness
activity” has the meaning given the term under section 261901(c)(1)
of this title.

(17) MINIMUM POPULATION ESTIMATE.—The term “minimum popu-
lation estimate” means an estimate of the number of animals in a stock
that—

(A) is based on the best available scientific information on
abundance, incorporating the precision and variability associated
with the information; and

(B) provides reasonable assurance that the stock size is equal
to or greater than the estimate.

(18) MORATORIUM.—The term “moratorium’” means a complete ces-
sation of the taking of marine mammals and a complete prohibition on
the importation into the United States of marine mammals and marine
mammal products, exeept as provided in this chapter.

(19) NET PRODUCTIVITY RATE.—The term ‘“net productivity rate”
means the annual per capita rate of increase in a stock resulting from
additions due to reproduction, less losses due to mortality.

(20) OPERATOR.—The term ‘“‘operator”’, with respeet to a vessel,
means the master of the vessel or other individual aboard and in
charge of the operation of the vessel.

(21) OPTIMUM SUSTAINABLE POPULATION.—The term ‘“optimum
sustainable population”, with respect to a species or stock, means the
number of animals that will result in the maximum productivity of the
species or stock, taking into consideration the carrying capacity of the
habitat and the health of the ecosystem of which the animals form a

constituent element.

(22) PERSON.—The term “person’ includes
(A) a private person or entity; and
(B) an officer, employee, agent, department, or instrumentality
of—
(i) the Federal Government;
(ii) a State or political subdivision of a State; or

(ii1) a foreign government.

(23) POTENTIAL BIOLOGICAL REMOVAL LEVEL.

(A) IN GENERAL.

The term “potential biological removal level”
means the maximum number of animals, not including natural
mortalities, that may be removed from a stock while allowing that
stock to reach or maintain its optimum sustainable population.

(B) CALCULATION.—The potential biological removal level is the

product of—
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(1) the minimum population estimate of the stock;

(i1) Y2 the maximum theoretical or estimated net productiv-
ity rate of the stock at a small population size; and

(ii1) a recovery factor of between 0.1 and 1.0.

(24) REGIONAL, FISHERY MANAGEMENT COUNCIL.—The term ‘re-
eional fishery management council” means a regional fishery manage-
ment couneil established in section 302 of the Magnuson-Stevens Fish-
ery Conservation and Management Act (16 U.S.C. 1852).

(25) SECRETARY.—The term “Secretary” means—

(A) the Secretary of Commerce, as to all responsibility, author-
ity, funding, and duties under this chapter with respect to mem-
bers of the order Cetacea and members, other than walruses, of
the order Pinnipedia; and

(B) the Secretary of the Interior as to all responsibility, author-
ity, funding, and duties under this chapter with respect to all
other marine mammals.

(26) SPECIES.

The term “‘species” means a species of marine mam-
mal, unless specified as any other animal.

(27) STOCK.—The term “stock” means a group of marine mammals,
unless specified as any other animal, of the same species or smaller
taxa—

(A) that are in a common spatial arrangement; and

(B) that interbreed when mature.

(28) STRATEGIC STOCK.—The term “strategic stock” means a
stock—

(A) for which the level of direct human-caused mortality exceeds
the potential biological removal level,

(B) that, based on the best available scientific information, is
declining and is likely to be listed as a threatened species under
chapter 201 of this title within the foreseeable future; or

(C) that is depleted.

(29) TAKE.—The term ‘“‘take”, with respect to a marine mammal,
means to harass, hunt, capture, or kill, or attempt to harass, hunt,
capture, or kill the marine mammal.

(30) TAKE REDUCTION PLAN.—The term ‘“take reduction plan”
means a plan developed under section 221216 of this title.

(31) TAKE REDUCTION TEAM.—The term ‘‘take reduction team”

means a team established under section 221216 of this title.

(32) UNITED STATES.—The term “United States” means the States,

the District of Columbia, Puerto Rico, Guam, American Samoa, the
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Virgin Islands, the Northern Mariana Islands, and any other territory
(including a possession) of the United States.
(33) UNITED STATES DISTRICT COURT.—The term “United States

district court” includes—

(A) the United States Distriect Court for the District of Puerto

Rico;

(B) the District Court for the Northern Mariana Islands;

(C) the District Court of Guam;

(D) the District Court of the Virgin Islands; and

(E) in the case of American Samoa, the United States Distriet

Court for the District of Hawaii.

(34) WATERS UNDER THE JURISDICTION OF THE UNITED STATES.
The term ‘“‘waters under the jurisdiction of the United States”
means—

(A) the territorial sea of the United States;

(B) the waters included within a zone, contiguous to the terri-
torial sea of the United States, of which the inner boundary is a
line coterminous with the seaward boundary of each coastal State,
and the other boundary is a line drawn in such a manner that
each point on it is 200 nautical miles from the baseline from
which the territorial sea is measured; and

(C) beginning on the date on which the Agreement between the
United States and the Union of Soviet Socialist Republics on the
Maritime Boundary, signed at Washington June 1, 1990 (TIAS
11451), enters into force for the United States, the areas referred
to as eastern special areas in article 3(1) of that Agreement,
namely, the areas east of the maritime boundary, as defined in
that Agreement, that lie within 200 nautical miles of the baselines
from which the breadth of the territorial sea of Russia is measured
but beyond 200 nautical miles of the baselines from which the
breadth of the territorial sea of the United States is measured.
Subchapter II—Conservation and
Management of Marine Mammals

§221201. Moratorium
(a) EsTABLISHMENT.—There shall be a moratorium on the taking and

importation of marine mammals and marine mammal products.

During the moratorium established by subsection (a), no

permit may be issued for the taking of a marine mammal and no marine
mammal or marine mammal product may be imported into the United

States except as provided in seetion 221203 of this title.
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(¢) EXEMPTIONS.—Exemptions from this chapter are provided in seection

221205 of this title.
§221202. Prohibitions

(a) IN GENERAL.

Except as provided in sections 221203, 221204,

221205, 221206, 221212, 221215, and 221216 of this title and subchapter
v,

it is unlawful—

(1) for a person subject to the jurisdiction of the United States or
a vessel or other conveyance subject to the jurisdiction of the United
States to take a marine mammal on the high seas;

(2) except as expressly provided for by an international treaty, con-
vention, or agreement to which the United States is a party and that
was entered into before December 21, 1972 or by a statute implement-
ing any such treaty, convention, or agreement—

(A) for a person or vessel or other conveyance to take a marine
mammal in waters under the jurisdiction of the United States or
on land under the jurisdiction of the United States; or

(B) for a person to use a port, harbor, or other place under the
jurisdiction of the United States to take or import a marine mam-
mal or marine mammal product;

(3) for a person, with respect to a marine mammal taken in violation
of this subchapter, to possess that marine mammal or a marine mam-
mal product from that marine mammal;

(4) for a person to transport, purchase, sell, export, or offer to pur-
chase, sell, or export, a marine mammal or marine mammal product—

(A) that is taken in violation of this chapter; or

(B) for any purpose other than public display, scientific re-
search, or enhancement of the survival of a species or stock as
provided for under section 221204(d) of this title; or

(5) for a person to use, in a commercial fishery, a means or method
of fishing in contravention of a regulation or limitation issued by the
Secretary for that ecommercial fishery to achieve the purposes of this

chapter.

(b) CERTAIN IMPORTATIONS.
(1) IN GENERAL.—Exeept pursuant to a permit for scientific re-
search, or for enhancement of the survival or recovery of a species or
stock, issued under section 221204(d) of this title, or pursuant to a
permit issued under paragraph (2), it is unlawful to import into the
United States a marine mammal if the marine mammal—
(A) was pregnant at the time of taking;
(B) was nursing at the time of taking;

(C) was less than 8 months old;
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(D) was taken from a depleted species or stock; or
(I£) was taken in a manner that the Secretary considers inhu-
mane.

(2) IMPORTATION FOR PROTECTION OR WELFARE.—Notwithstanding
subparagraph (A), (B), or (C) of paragraph (1), the Secretary may
issue a permit for the importation of a marine mammal if the Secretary
determines that the importation is necessary for the protection or wel-

fare of the marine mammal.

(¢) IMPORTATIONS OF ILLEGALLY TAKEN MAMMALS.—It is unlawful to

import into the United States

(1) a marine mammal that was—

(A) taken in violation of this subchapter; or

(B) taken in another country in violation of the law of that
country;

(2) a marine mammal product if—

(A) the importation into the United States of the marine mam-
mal from which the marine mammal product is made is unlawful
under paragraph (1); or

(B) the sale in commerce of the marine mammal product in the
country of origin of the marine mammal product is illegal; or

(3) a fish, whether fresh, frozen, or otherwise prepared, if the fish
was caught in a manner that the Secretary has proseribed for persons
subject to the jurisdiction of the United States, whether or not a ma-
rine mammal was taken incident to the catching of the fish.

(d) COMMERCIAL TAKING OF WIHALES.

It is unlawful for a person or
vessel or other conveyance to take a species of whale incident to commercial
whaling in waters subject to the jurisdiction of the United States.

(e) INAPPLICABILITY OF PROHIBITIONS.—Subsections (b) and (¢) shall

not apply

(1) in the case of a marine mammal or marine mammal product to
which subsection (b)(1)(D) applies, if the marine mammal or marine
mammal product was imported into the United States before the date
on which the Secretary publishes notice in the Federal Register of the
Secretary’s proposed rulemaking with respect to a determination that
the species or stock is depleted; or

(2) in the case of a marine mammal or marine mammal product to
which paragraph (1)(B) or (2)(B) of subsection (¢) applies, if the ma-
rine mammal or marine mammal product was imported into the United
States before the effective date of the foreign law making the taking

or sale of the marine mammal or marine mammal product unlawful.

August 30, 2017 (5:22 p.m.)
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§221203. Permits and authorizations that may be issued

during moratorium

(a) IN GENERAL.—During the moratorium established by section 221201
of this title, a permit may be issued for the taking of a marine mammal,
and a marine mammal or marine mammal product may be imported, in ac-
cordance with this section.
(b) RESEARCH AND RECREATION.—
(1) IN GENERAL.—Consistent with section 221204 of this title, the
Secretary may issue a permit for—
(A) the taking or importation of a marine mammal or marine
mammal product for purposes of—
(i) scientific research;
(i1) publie display;
(ii1) photography for educational or commercial purposes;
or
(iv) enhancement of the survival or recovery of a species or
stock; or

(B) importation of a polar bear part (other than an internal
organ) taken in a sport hunt in Canada.

(2) REVIEW AND RECOMMENDATION BY COMMISSION AND COMMIT-
TEE.—

(A) REVIEW.—A permit under paragraph (1)(A) may be issued
if the taking or importation proposed to be made is first reviewed
by the Commission and the Committee.

(B) RECOMMENDATION.—The Commission and the Committee
shall recommend a proposed taking or importation under para-
eraph (1)(A) that is consistent with the purposes and policies of
section 221101 of this title.

(3) CERTIFICATE.

(A) ISSUANCE.—If the Secretary issues a permit for importa-
tion under paragraph (1), the Secretary shall issue to the importer
to which the permit is issued a certificate to that effect in such
form as the Secretary of Homeland Security and the Secretary of
the Treasury prescribe.

(B) PRESENTATION.—An importation under paragraph (1) may
be made on presentation of the certificate under subparagraph (A)
to the appropriate customs officer.

(¢) INCIDENTAL TAKINGS IN THE COURSE OF COMMERCIAL FIsING Op-

ERATIONS.

(1) PERMITS.

The Secretary may issue a permit under section

221204 of this title for the incidental taking of a marine mammal in

August 30, 2017 (5:22 p.m.)
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the course of a commercial fishing operation, subject to regulations pre-

seribed by the Secretary in accordance with section 221206 of this title.

(2) AUTHORIZATIONS.—In lieu of a permit under paragraph (1), the
Secretary may grant an authorization for the incidental taking of a ma-
rine mammal in the course of a commercial fishing operation—

(A) under section 221216 of this title, subject to regulations
preseribed under that section by the Secretary without regard to
section 221206 of this title; or

(B) under subchapter IV with respect to purse seine fishing for
yellowfin tuna in the eastern tropical Pacific Ocean, subject to reg-
ulations preseribed under that subchapter by the Secretary with-
out regard to section 221206 of this title.

(3) GOAL.

authorization is granted under paragraph (2), the immediate goal shall

‘Whether a permit is issued under paragraph (1) or an

be to reduce the incidental mortality or serious injury of marine mam-
mals permitted in the course of commercial fishing operations to insig-
nificant levels approaching a zero mortality and serious injury rate.

(4) IMPORTATIONS RELATING TO INCIDENTAL KILL OR SERIOUS IN-
JURY.—The Secretary of Homeland Security and the Secretary of the
Treasury shall prohibit the importation of commercial fish or products
from fish that have been caught with commercial fishing technology
that results in the incidental kill or incidental serious injury of marine
mammals in excess of United States standards.

(5) APPLICATION OF IMPORTATION PROHIBITION UNDER PARAGRAPII

(4).—For purposes of applying paragraph (4), the Secretary-

(A) shall insist on reasonable proof from the government of any

nation from which fish or fish products will be exported to the

United States of the effects on marine mammals of the commer-

cial fishing technology in use for the fish or fish products exported
from the nation to the United States;

(B) in the case of yellowfin tuna harvested with purse seine nets
in the eastern tropical Pacific Ocean, and products from those yel-
lowfin tuna, to be exported to the United States, shall require that
the government of the exporting nation provide documentary evi-
dence that—

(1)(I) the importation of yellowfin tuna or yellowfin tuna
products was not prohibited under paragraph (2) of section
101(a) of the Marine Mammal Protection Act of 1972 (Public
Law 92-522) prior to its amendment on March 3, 1999; or

(IT) the yellowfin tuna or yellowfin tuna products were har-

vested by a vessel of a nation that participates in the Inter-
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national Dolphin Conservation Program, and the harvesting
nation—

(aa) is a member of the Inter-American Tropical Tuna
Commission; or

(bb) has initiated (and not later than 6 months after
initiation, completed) all steps required of applicant na-
tions, in accordance with article V, paragraph 3 of the
Convention for the Establishment of an Inter-American
Tropical Tuna Commission, signed at Washington May
31, 1949 (1 UST 230; TIAS 2044), to become a mem-
ber of that organization;

(i1) the harvesting nation described in clause (i)(II) is
meeting the obligations of the International Dolphin Con-
servation Program and the obligations of membership in the
Inter-American Tropical Tuna Commission, including all fi-
nanecial obligations; and

(ii1) the total dolphin mortality limits, and per-stock per-
yvear dolphin mortality limits permitted for the harvesting na-
tion’s vessels under the International Dolphin Conservation
Program do not exceed the limits determined for 1997, or for
any year after 1997, consistent with—

(I) the objective of progressively reducing dolphin mor-
tality to a level approaching zero through the setting of
annual limits, and the goal of eliminating dolphin mor-
tality and serious injury; and

(IT) the requirements of the International Dolphin
Conservation Program;

(C) shall not aceept documentary evidence deseribed in subpara-
graph (B) if—

(i) the government of the harvesting nation does not pro-
vide directly, or authorize the Inter-American Tropical Tuna
Commission to release, complete and aceurate information to
the Secretary in a timely manner—

(I) to allow determination of compliance with the
International Dolphin Conservation Program; and

(IT) for the purposes of tracking and verifying compli-
ance with the minimum requirements established by the
Secretary in regulations preseribed under section 223105
of this title; or

(i1) after taking into consideration information described in

clause (i), findings of the Inter-American Tropical Tuna Com-
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mission, and any other relevant information, including infor-
mation that a nation is consistently failing to take enforce-
ment actions on violations that diminish the effectiveness of
the International Dolphin Conservation Program, the Seec-
retary, in consultation with the Secretary of State, finds that
the harvesting nation is not in compliance with the Inter-
national Dolphin Conservation Program;

(D) shall require the government of any intermediary nation to
certify and provide reasonable proof to the Secretary that it has
not imported, within the preceding 6 months from the date of the
importation, a yellowfin tuna or yellowfin tuna product that is
subject to a direct prohibition on importation to the United States
under paragraph (4) as applied by subparagraph (B);

(I£) shall, 6 months after importation of yellowfin tuna or tuna
products is prohibited under this section, certify the establishment
of the prohibition to the President, and that certification shall be
deemed to be a certification for the purposes of section 8(a) of the
Fishermen’s Protective Act of 1967 (22 U.S.C. 1978(a)) for as
long as the prohibition is in effect; and

(F) in the case of—

(i) tuna or a produet containing tuna harvested by a nation
whose fishing vessels engage in high seas driftnet fishing,
shall require that the government of the exporting nation pro-
vide documentary evidence that the tuna or tuna product was
not harvested with a large-scale driftnet anywhere on the high
seas; or

(ii) any other fish or a product containing any other fish
harvested by a nation whose fishing vessels engage in high
seas driftnet fishing, shall require that the government of the
exporting nation provide documentary evidence that the fish
or fish product was not harvested with a large-scale driftnet
in the South Pacific Ocean, or in any other water of the high
seas.

(6) DEFINITION OF DRIFTNET.—In paragraph (5)(F), the term

“driftnet” has the meaning given the term in section 4003 of the Drift-
net Impact Monitoring, Assessment, and Control Act of 1987 (16
U.S.C. 1822 note).

(d) WAIVER OF REQUIREMENTS.

(1) IN GENERAL.—On the basis of the best scientific evidence avail-

able and in consultation with the Commission, and having due regard

to the distribution, abundance, breeding habits, and times and lines of
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migratory movements of marine mammals, the Secretary shall from
time to time—

(A) determine when, to what extent (if at all), and by what
means it is consistent with this chapter to waive the moratorium
under section 221201 of this title so as to allow the taking or im-
porting of a marine mammal or a marine mammal product; and

(B) prescribe regulations, issue permits, and make determina-
tions under sections 221202, 221204, and 221206 of this title per-
mitting and governing the taking and importing described in sub-
paragraph (A), in accordance with those determinations.

(2) PRINCIPLES OF RESOURCE PROTECTION AND CONSERVATION.—
The Secretary, in making the determinations under paragraph (1),
shall be assured that the taking of the marine mammal is in accord-
ance with sound prineiples of resource protection and conservation.

(3) REQUIRED CERTIFICATION.—

(A) IN GENERAL.

A person shall not import into the United
States a marine mammal or marine mammal product unless the
Secretary certifies that the program for taking marine mammals
in the country of origin is consistent with this chapter.

(B) IMPORTATION PROHIBITED.—A person shall not import into
the United States a marine mammal product of a nation not cer-
tified under this paragraph for any purpose, including processing

for exportation.

(4) DEPLETED SPECIES OR STOCKS.—Except for scientific research
purposes, photography for educational or commercial purposes, or en-
hancement of the survival or recovery of a species or stock as provided
for in subsection (b), or for specified activities as provided for under
subsection (f)—

(A) the Secretary shall not issue a permit for the taking of a
marine mammal that is a member of a depleted species or stock;
and

(B) a person shall not import a marine mammal described in
subparagraph (A).

(¢) DETERRENCE.—

(1) IN GENERAL.—This chapter does not apply to the use of a deter-
rence measure—

(A) by the owner of fishing gear or catch, or an employee or
agent of the owner, to deter a marine mammal from damaging the

gear or catch;
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(B) by the owner of other private property, or an agent, bailee,
or employee of the owner, to deter a marine mammal from damag-
ing private property;

(C) by any person to deter a marine mammal from endangering
personal safety; or

(D) by a government employee to deter a marine mammal from
damaging public property;

so long as the deterrence measure does not result in the death or seri-
ous injury of the marine mammal.
(2) GUIDELINES AND RECOMMENDED SPECIFIC DETERRENCE MEAS-

URES.—

(A) GUIDELINES.—The Secretary shall, in consultation with ap-
propriate experts, and after notice and opportunity for public com-
ment, publish in the Federal Register a list of guidelines for use
in safely deterring marine mammals.

(B) SPECIFIC DETERRENCE MEASURES FOR ENDANGERED SPE-

CIES OR THREATENED SPECIES.—In the case of marine mammals
listed as endangered species or threatened species under chapter
201 of this title, the Secretary shall recommend specific nonlethal
deterrence measures that may be used to deter marine mammals.

(C) NONVIOLATIONS.—An action to deter marine mammals con-

sistent with the guidelines or specific deterrence measures under

this paragraph shall not be a violation of this chapter.

If the Sec-

retary determines, using the best scientific information available, that

(3) PROHIBITION OF CERTAIN DETERRENCE METHODS.

a deterrence measure has a significant adverse effect on marine mam-
mals, the Secretary may prohibit the deterrence measure, after notice
and opportunity for public comment, through regulation under this
chapter.

(4) APPLICABILITY TO ALL MARINE MAMMALS.

The authority to
deter marine mammals under paragraph (1) applies to all marine mam-
mals, including all depleted stocks.

(f) INCIDENTAL TAKINGS WHILE ENGAGING IN SPECIFIED ACTIVITIES

INCLUDING MILITARY READINESS ACTIVITIES.—

(1) IN GENERAL.—In accordance with this subsection, on request by
a United States citizen who engages in a specified activity (other than
commercial fishing) within a specified geographical region, the See-
retary shall authorize, for periods of not more than 5 consecutive years
each, the incidental, but not intentional, taking by the citizen, while en-
caging in that activity within that region, of small numbers of marine

mammals of a species or stock.
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(2) REGULATIONS.—

(A) IN GENERAL.—The Secretary shall authorize incidental tak-

ings under paragraph (1) if the Secretary, after notice (in the
Federal Register and in newspapers of general circulation, and
through appropriate electronic media, in the coastal areas that
may be affected by the activity) and opportunity for public com-

ment—

(i) finds that the total incidental takings under paragraph
(1) during the relevant 5-year (or less) period—

(I) will have a negligible impact on the species or
stock; and

(IT) will not have an unmiticable adverse impact on
the availability of the species or stock for taking for sub-
sistence uses—

(aa) pursuant to section 221205(a) or 221212(g)
of this title; or

(bb) in the case of a cooperative agreement under
both this chapter and chapter 251 of this title, pur-
suant to section 221214(¢) of this title; and

(i1) prescribes regulations setting forth—

(I) permissible methods of incidental taking pursuant
to the specified activity described in paragraph (1);

(IT) other means of effecting the least practicable ad-
verse impact—

(aa) on the species or stock and its habitat, pay-
ing particular attention to rookeries, mating
erounds, and areas of similar significance; and

(bb) on the availability of the species or stock for
subsistence uses; and

(ITI) requirements pertaining to the monitoring and
reporting of incidental takings described in paragraph
(1).
(B) SUBSTANTIAL EVIDENCE.—

(i) IN GENERAL.—In making a finding regarding un-
mitigable adverse impacts under this subsection that affect
stocks or persons to which section 221205(a) of this title ap-
plies, the Secretary shall be responsible for demonstrating
that the finding is supported by substantial evidence on the

basis of the record as a whole.
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(4) INAPPLICABLE PROVISIONS.

(5) MILITARY READINESS ACTIVITIES.

(i1) ArpLICABILITY.—Clause (i) shall apply only in an ac-
tion brought by an Alaska Native organization representing

persons to which section 221205(a) of this title applies.

(3) SUSPENSION OR REVOCATION OF AUTHORIZATION.—The Sec-
retary shall suspend for a time certain (on an individual or class basis)
or revoke the authorization to take marine mammals under paragraph
(1) pursuant to a specified activity within a specified geographical re-
gion if the Secretary finds, after notice and opportunity for public com-
ment (as required under paragraph (2) unless paragraph (4)(B) ap-

plies), that—

(A) the regulations prescribed under paragraph (2) regarding
methods of taking, monitoring, or reporting are not being substan-
tially complied with by a person engaging in the specified activity;
or

(B) the taking allowed under paragraph (1) pursuant to 1 or
more activities within 1 or more regions is having, or may have,

more than a negligible impact on the species or stock concerned.

(A) IN GENERAL.—Sections 221204 and 221206 of this title

shall not apply to the taking of marine mammals under the au-
thority of this subsection.

(B) EMERGENCY SUSPENSION.—In the case of a suspension of
authorization to take, if the Secretary determines that an emer-
gency exists that poses a significant risk to the well-being of the
species or stock concerned, the requirement for notice and oppor-

tunity for public comment in paragraph (3) shall not apply.

(A) CONSIDERATIONS IN MAKING A DETERMINATION OF LEAST
PRACTICABLE ADVERSE IMPACT.—For a military readiness activ-
ity, a determination of least practicable adverse impact on the spe-
cies or stock under paragraph (2)(A)(i1)(IT) shall include consider-
ation of personnel safety, practicality of implementation, and im-
pact on the effectiveness of the military readiness activity.

(B) CoNsULTATION.—Before making the required determina-
tion in subparagraph (A), the Secretary shall consult with the De-
partment of Defense regarding personnel safety, practicality of im-
plementation, and impact on the effectiveness of the military read-
iness activity.

(C) FEDERAL REGISTER.—Notwithstanding paragraph (2), for

an authorization affecting a military readiness activity, the Sec-
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retary shall publish the notice required by paragraph (2) only in

the Federal Register.

(D) MITITARY READINESS ACTIVITIES.—In the case of an au-

thorization under this subsection affecting a military readiness ac-

tivity:
(i) paragraph (1) shall be applied without regard to the
words “within a specified geographical region” and ‘“‘within

that region, of small numbers of”’; and
(i1) paragraph (3) shall be applied without regard to the
words “within a specified geographical region” and “within 1

or more regions’’.

(2) INCIDENTAL TAKINGS BY HARASSMENT WHILE ENGAGING IN SPECI-

FIED ACTIVITIES.

(1) IN GENERAL.— In aceordance with this subsection, on request
by a United States citizen who engages in a specified activity (other
than commereial fishing) within a specific geographic region, the See-
retary shall authorize, for periods of not more than 1 year, subject to
such conditions as the Secretary may specify, the incidental, but not
intentional, taking by harassment by the citizen, while engaging in that
activity within that region, of small numbers of marine mammals of a
species or stock.

(2) REQUIRED FINDINGS.—

(A) IN GENERAL.—The Secretary shall authorize incidental tak-
ings by harassment under paragraph (1) if the Secretary finds
that the harassment, during the relevant 1-year period under
paragraph (1)—

(i) will have a negligible impact on the species or stock; and

(i1) will not have an unmitigable adverse impact on the
availability of the species or stock for taking for subsistence
uses pursuant to—

(I) section 221205(a) or 221212(g) of this title; or
(IT) a cooperative agreement under section 221220 of
this title.

(B) SUBSTANTIAL EVIDENCE.—

(i) IN GENERAL.—In making a finding regarding un-
mitigable adverse impacts under this subsection that affect
stocks or persons to which section 221205(a) of this title ap-
plies, the Secretary shall be responsible for demonstrating
that the finding is supported by substantial evidence on the

basis of the record as a whole.
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(i1) ArpLICABILITY.—Clause (i) shall apply only in an ac-
tion brought by an Alaska Native organization representing
persons to which section 221205(a) of this title applies.

(3) AUTHORIZATION REQUIREMENTS.—An authorization under para-
graph (1) shall preseribe, where applicable—
(A)(1) permissible methods of taking by harassment pursuant to
the specified activity; and

(i1) other means of effecting the least practicable adverse im-

pact
(I) on the species or stock and its habitat, paying particu-
lar attention to rookeries, mating grounds, and areas of simi-
lar significance; and

(IT) on the availability of the species or stock for taking for

subsistence uses pursuant to—
(aa) section 221205(a) or 221212(g) of this title; or
(bb) a cooperative agreement under section 221220 of

this title;

(B) the measures that the Secretary determines are necessary
to ensure that the authorization would cause no unmitigable ad-
verse impact on the availability of the species or stock for taking
for subsistence uses pursuant to—

(1) section 221205(a) or 221212(g) of this title; or
(i1) a cooperative agreement under section 221220 of this
title; and

(C) requirements pertaining to the monitoring and reporting of
the taking by harassment, including requirements for the inde-
pendent peer review of proposed monitoring plans or other re-
search proposals where the proposed activity may affect the avail-
ability of a species or stock for taking for subsistence uses pursu-
ant to—

(1) section 221205(a) or 221212(g) of this title; or
(i1) a cooperative agreement under section 221220 of this
title.
(4) AUTHORIZATION ISSUANCE PROCEDURES.—

(A) PUuBLICATION.—The Secretary shall—

(i) publish a proposed authorization not later than 45 days
after receiving an application under this subsection; and

(i1) request public comment through notice in the Federal
Register, newspapers of general circulation, and appropriate
electronic media and to all locally affected communities for a

period of 30 days after publication under clause (i).
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(B) IssuaNCE.—Not later than 45 days after the close of the
public comment period, if the Secretary makes the findings set
forth in paragraph (2), the Secretary shall issue an authorization
with appropriate conditions to meet the requirements of paragraph
(3).

(5) BI(V)DIFICATION, SUSPENSION, OR REVOCATION OF AUTHORIZA-
TION.—The Secretary shall modify, suspend, or revoke an authorization
if the Secretary finds that paragraph (1), (2), or (3) is not being met.

(6) EFFECT OF AUTHORIZATION.—A person conducting an activity
for which an authorization has been granted under this subsection shall
not be subject to the penalties of this chapter for taking by harassment
that occurs in compliance with the authorization.

(7) MILITARY READINESS ACTIVITIES.—

(A) CONSIDERATIONS IN MAKING A DETERMINATION OF LEAST
PRACTICABLE ADVERSE IMPACT.—

(i) IN GENERAL.—For a military readiness activity, a de-
termination of least practicable adverse impact on the species
or stock under paragraph (3)(A)(ii) shall include consider-
ation of personnel safety, practicality of implementation, and
impact on the effectiveness of the military readiness activity.

(i) CONSULTATION.—Before making the required deter-
mination in clause (i), the Secretary shall consult with the
Department of Defense regarding personnel safety, practical-
ity of implementation, and impact on the effectiveness of the
military readiness activity.

(B) FEDERAL REGISTER.—Notwithstanding paragraph (4)(A),
for an authorization affecting a military readiness activity, the
Secretary shall publish the notice required by paragraph (4)(A)
only in the Federal Register.

In the case of an au-

(C) MILITARY READINESS ACTIVITIES.
thorization under this subsection affecting a military readiness ac-
tivity, paragraph (1) shall be applied without regard to the words
“within a specific geographic region”, “within that region”, and
“of small numbers of”’.

(h) INCIDENTAL TAKINGS DURING COMMERCIAL FISHING OPER-

(1) DEFINITIONS.—In this subsection:
(A) FisHErYy.—The term ‘‘fishery” has the meaning given the
term in section 3 of the Magnuson-Stevens Fishery Conservation

and Management Act (16 U.S.C. 1802).



C:\170830\TITLE56B. XYW

© 00 N O o B~ WN B

-bwwwwwgwwwwI\JI\)I\)I\JI\)I\)I\)I\)I\JI\)I—‘HI—‘HHI—‘I—‘HI—‘I—‘
O © 0O N O O W NP O O© 00 ~NO O & WNPEFEP OO0 NO O A WDN P O

August 30, 2017 (5:22 p.m.)

177

(B) VESSEL OF THE UNITED STATES.—The term ‘“‘vessel of the
United States” has the meaning given the term in section 3 of the
Magnuson-Stevens Fishery Conservation and Management Act (16
U.S.C. 1802).

(2) IN GENERAL.—Subject to paragraph (3), the Secretary shall au-
thorize, for periods of not more than 3 consecutive years, the ineciden-
tal, but not the intentional, taking by a person using a vessel of the
United States or a vessel that has a valid fishing permit issued by the
Secretary in accordance with section 204(b) of the Magnuson-Stevens
Fishery Conservation and Management Act (16 U.S.C. 1824(b)), while
engaging in commercial fishing operations, of a marine mammal from
a species or stock that is depleted under section 221102(8)(C) of this
title by virtue of it being listed as an endangered species or threatened
species under chapter 201 of this title.

(3) REQUIRED DETERMINATIONS.—The Secretary shall authorize an
incidental taking under paragraph (2) if the Secretary, after notice and
opportunity for public comment, determines that—

(A) the incidental mortality and serious injury from commercial
fisheries will have a negligible impact on the species or stock de-
seribed in paragraph (2);

(B) a recovery plan has been developed or is being developed for
the species or stock desceribed in paragraph (2) pursuant to chap-
ter 201 of this title; and

(C) when required under section 221216 of this title—

(i) a monitoring program is established under subsection
(f) of that section;

(i1) vessels engaged in commercial fisheries are registered
in accordance with that section; and

(iii) a take reduction plan has been developed or is being
developed for the species or stock deseribed in paragraph (2).

(4) ACTION FOLLOWING DETERMINATION.—

(A) IN GENERAL.—Omn a determination by the Secretary that
the requirements of paragraphs (2) and (3) have been met, the
Secretary shall—

(i) publish in the Federal Register a list of commercial
fisheries for which the determination was made; and

(i1) for vessels required to register under section 221216 of
this title, issue an appropriate permit for each authorization
granted under that section to vessels to which this subsection

applies.
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(B) INAPPLICABILITY OF PENALTIES TO CERTAIN VESSELS.—A

vessel engaged in a commercial fishery included in the list pub-

lished by the Secretary under subparagraph (A)(i) that is not re-
quired to register under section 221216 of this title shall not be
subject to the penalties of this chapter for the incidental taking
of a marine mammal to which this subsection applies, so long as
the owner or the operator of the vessel reports any incidental mor-
tality or injury of the marine mammal to the Secretary in accord-
ance with section 221216 of this title.

(5) EMERGENCY PROTECTION OF ENDANGERED SPECIES AND

TIIREATENED SPECIES.—If, during the course of the commercial fish-
ing season, the Secretary determines that the level of incidental mortal-
ity or serious injury from commercial fisheries for which a determina-
tion was made under paragraph (3) has resulted or is likely to result
in an impact that is more than negligible on the species or stock de-
seribed in paragraph (2), the Seeretary shall use the emergency author-
ity granted under section 221216 of this title to protect the species or
stock, and may modify an authorization granted under this subsection
as necessary.

(b) SUSPENSION OR REVOCATION OF AUTIHORIZATIONS AND AMEND-
MENT OF PUBLISHED FISHERIES LIST.—

(A) AUTHORIZATIONS.—The Seeretary may suspend for a time
certain or revoke an authorization granted under this subsection
only if the Secretary determines that compliance is not being made
with the conditions or limitations set forth in the authorization.

(B) List.—After notice and opportunity for public comment,
the Secretary may amend the list of commerecial fisheries published
under paragraph (4)(A)(i) if the Secretary determines that there
has been a significant change in the information or conditions
used to determine the list.

(7) INAPPLICABILITY OF CERTAIN PROVISIONS.—Sections 221204
and 221206 of this title shall not apply to the taking of a marine mam-
mal under this subsection.

(8) CALIFORNIA SEA OTTERS.—This subsection shall not govern the

incidental taking of California sea otters.

(1) DEFINITIONS.—In this subsection:

(A) CULTURAL EXCHANGE.

(i) IN GENERAL.—The term “cultural exchange’” means the
sharing or exchange of ideas, information, gifts, clothing, or

handierafts between an Indian, Aleut, or Eskimo residing in
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Alaska and a Native inhabitant of Russia, Canada, or Green-

land.

(i1) INCLUSIONS.—The term ‘“‘cultural exchange” includes
the rendering of raw marine mammal parts into clothing or
handierafts through carving, painting, sewing, or decorating
as part of an exchange described in clause (i).

(B) NATIVE INHABITANT OF RUSSIA, CANADA, OR GREEN-
LAND.—The term ‘“Native inhabitant of Russia, Canada, or
Greenland” means an individual residing in Russia, Canada, or
Greenland who is related by blood to, is a member of the same
clan or ethnological grouping as, or shares a common heritage
with an Indian, Aleut, or Eskimo residing in Alaska.

(2) IN GENERAL.—A marine mammal product may be imported into
the United States if the marine mammal product—

(A)(1) was legally possessed and exported by a United States
citizen in conjunction with travel outside the United States; and

(i1) is imported into the United States by the same citizen upon
the termination of travel;

(B) was acquired outside the United States as part of a cultural
exchange by an Indian, Aleut, or Eskimo residing in Alaska; or

(C)(1) is owned by a Native inhabitant of Russia, Canada, or
Greenland; and

(i) is imported for a noncommercial purpose in conjunction with
travel within the United States or as part of a cultural exchange
with an Indian, Aleut, or Eskimo residing in Alaska.

§221204. Permit requirements and procedures

(a) IN GENERAL.

The Secretary may issue permits that authorize the
taking or importation of a marine mammal.
(b) REQUIREMENTS.—A permit under this section—
(1) shall be consistent with any applicable regulation preseribed by
the Seceretary under section 221206 of this title; and
(2) shall specify—
(A) the number and kind of animals that may be taken or im-
ported;
(B) the location in which the animals may be taken, or from
which the animals may be imported;
(C) the manner (which shall be determined by the Secretary to
be humane) in which the animals may be taken;
(D) the period during which the permit is valid; and
(E) any other terms or conditions that the Seerctary considers

appropriate.

August 30, 2017 (5:22 p.m.)
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(¢) COMMERCIAL FISHING.—A permit for the incidental taking of marine
mammals in the course of commercial fishing operations may be issued only
as specifically provided for in subsection (2) or in section 221203(h) or
221405 of this title.

(d) SCIENTIFIC RESEARCH, PUBLIC DISPLAY, OR ENHANCEMENT OF
SURVIVAL OR RECOVERY OF SPECIES OR STOCK.—

(1) DEFINITION OF PROGENY.—In this subsection, the term “‘prog-
eny’”’ means an offspring and all subsequent offspring.

(2) IN GENERAL.—

(A) PERMIT SPECIFICATIONS.—A permit issued by the Seec-
retary that authorizes the taking or importation of a marine mam-
mal for purposes of scientific research, public display, or enhance-
ment of the survival or recovery of a species or stock shall specify,
in addition to the requirements of subsection (b), the methods of
capture, supervision, care, and transportation that shall be ob-
served pursuant to the taking or importation.

(B) REPORT.—A person authorized to take or import a marine
mammal for purposes of scientific research, public display, or en-
hancement of the survival or recovery of a species or stock shall
submit to the Seeretary a report on all activities carried out by
the person pursuant to that authority.

(C) CERTAIN MARINE MAMMALS.—

(i) IN GENERAL—On request by a person for a permit
under this subsection for a marine mammal described in
clause (ii), the Secretary shall issue the permit to the person
requesting the permit if the person—

(I) meets the requirements of clauses (i), (ii), and (iii)
of paragraph (3)(A), in the case of a request for a per-
mit under paragraph (3);

(IT) meets the requirements of paragraph (4), in the
case of a request for a permit under that paragraph; or

(ITI) meets the requirements of paragraph (5), in the
case of a request for a permit under that paragraph.

(11) MARINE MAMMAL.—A marine mammal referred to in
clause (i) is a marine mammal that—

(I) is in the possession of a person authorized to pos-
sess the marine mammal under this chapter; and

(IT) is determined under guidance under section
221503(a) of this title not to be releasable to the wild.

(D) PROGENY.—A permit or authorization shall not be required

for a person to possess, sell, purchase, transport, export, or offer
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to sell or purchase the progeny of marine mammals that were le-
gally taken or imported under this subsection, if the possession,
sale, purchase, transport, export, or offer to sell or purchase is—
(1)(I) for the purpose of public display; and
(IT) by or to, respectively, a person that meets the require-
ments of clauses (i), (ii), and (iii) of paragraph (3)(A);
(i1)(I) for the purpose of scientific research; and
(IT) by or to, respectively, a person that meets the require-
ments of paragraph (4); or
(i11)(I) for the purpose of enhancement of the survival or
recovery of a species or stock; and
(IT) by or to, respectively, a person that meets the require-
ments of paragraph (5).

(E) RECEIVING FACILITIES.

No marine mammal may be ex-
ported for the purpose of public display, scientific research, or en-
hancement of the survival or recovery of a species or stock unless
the receiving facility meets standards that are comparable to the
requirements that a person is required to meet to receive a permit
under this subsection for that purpose.

(3) PUBLIC DISPLAY PERMIT.—

(A) REQUIREMENTS.

The Secretary may issue a permit to
take or import a marine mammal for the purpose of public display
only to a person that the Secretary determines—

(i) offers a program for education or conservation purposes
that is based on professionally recognized standards of the
publie display community;

(i1) is registered or holds a license issued under the Animal
Welfare Act (7 U.S.C. 2131 et seq.); and

(ii1) maintains a facility for the publie display of marine
mammals that is open to the public on a regularly scheduled
basis, access to which facility is not limited or restricted other
than by charging of an admission fee.

(B) RiGOTS OF PERMIT HOLDER.—A permit under subpara-
eraph (A) shall grant to the person to which the permit is issued
the right, without obtaining an additional permit or authorization
under this chapter, to—

(i) take, import, purchase, offer to purchase, possess, or
transport the marine mammal that is the subject of the per-

mit; and
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(i1) sell, export, or otherwise transfer possession of the ma-
rine mammal, or offer to sell, export, or otherwise transfer
possession of the marine mammal—

(I) for the purpose of public display, to a person that
meets the requirements of clauses (i), (ii), and (iii) of
subparagraph (A);

(IT) for the purpose of scientific research, to a person
that meets the requirements of paragraph (4); or

(ITI) for the purpose of enhancement of the survival
or recovery of a species or stock, to a person that meets
the requirements of paragraph (5).

(C) RIGHTS AND RESPONSIBILITIES OF TRANSFEREES.

(i) RiGHTS.—A person to which a marine mammal is sold
or exported or to which possession of a marine mammal is
otherwise transferred under subparagraph (B) shall have the
rights described in subparagraph (B) with respect to the ma-
rine mammal without obtaining an additional permit or au-
thorization under this chapter.

(i1) RESPONSIBILITIES.—A person deseribed in clause (i)

shall have the responsibility only:

(I) for the purpose of public display, to meet the re-
quirements of clauses (i), (ii), and (iii) of subparagraph
(A\);

(IT) for the purpose of scientific research, to meet the
requirements of paragraph (4); and

(IIT) for the purpose of enhancement of the survival
or recovery of a species or stock, to meet the require-
ments of paragraph (5).

(D) REVOCATIONS, SEIZURES, AND DISPOSITIONS.

(i) IN GENERAL.—The Secretary may revoke a permit in
accordance with subsection (j), seize a marine mammal, or co-
operate with other persons authorized to hold marine mam-

mals under this chapter for disposition of the marine mam-

mal if the Secretary-
(I) with the concurrence of the Secretary of Agri-
culture, finds that a person that holds a permit under
subparagraph (A) for the marine mammal, or a person
exercising rights under subparagraph (C), no longer
meets the requirements of subparagraph (A)(ii) and is

not reasonably likely to meet those requirements in the

near future; or
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(IT) finds that a person that holds a permit under sub-
paragraph (A) for the marine mammal, or a person exer-
cising rights under subparagraph (C), no longer meets
the requirements of subparagraph (A)(i) or (iii) and is
not reasonably likely to meet those requirements in the
near future.

(i) RECOVERY OF EXPENSES.—The Secretary may recover,
from a person on whom a finding under clause (i) is made,
expenses incurred by the Secretary for a seizure under clause
(1).

(E) SALE, PURCHASE, EXPORTATION, OR TRANSPORTATION.—

(i) IN GENERAL.—No marine mammal held by a permit
holder pursuant to a permit under subparagraph (A), or by
a person exercising rights under subparagraph (C), may be
sold, purchased, exported, or transported unless—

(I) the Secretary is notified of the proposed sale, pur-
chase, exportation, or transportation not later than 15
days before the proposed sale, purchase, exportation, or
transportation; and

(IT) the proposed sale, purchase, exportation, or trans-
portation is for purposes of public display, scientific re-
search, or enhancement of the survival or recovery of a
species or stock.

(i1) CONTENTS OF NOTIFICATION.—The Secretary shall not
require a notification under clause (i) to include any informa-
tion other than that required for the inventory under sub-
paragraph (H).

(F) NOTIFICATION OF MARINE MAMMAL BIRTH.—

(1) IN GENERAL.—A person that is issued a permit under
subparagraph (A), or a person exercising rights under sub-
paragraph (C), that has possession of a marine mammal that
gives birth to progeny shall—

(I) notify the Secretary of the birth of the progeny not
later than 30 days after the date of birth; and

(IT) notify the Secretary of the sale, purchase, or
transport of the progeny not later than 15 days before
the sale, purchase, or transport.

(i) CONTENTS OF NOTIFICATION.—The Secretary shall not
require a notification under clause (i) to include any informa-
tion other than that required for the inventory under sub-

paragraph (II).
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(G) TREATMENT OF CERTAIN PROGENY.—The progeny of a ma-
rine mammal born in captivity before April 30, 1994, and held in
captivity for the purpose of public display, shall be subject to the
same permit and notification requirements as progeny of a marine
mammal born in captivity after April 30, 1994.

(H) INVENTORY.—

(i) IN GENERAL.—The Secretary shall maintain an inven-
tory of—

(I) all marine mammals possessed by permit holders
pursuant to permits issued under subparagraph (A) or
by persons exercising rights under subparagraph (C);
and

(IT) all progeny of those marine mammals.

(i) CONTENTS.—The inventory shall contain, for each ma-
rine mammal, only the following information, which shall be
provided by a person holding a marine mammal under this
chapter:

(I) The name of the marine mammal or other identi-
fication.

(IT) The sex of the marine mammal.

(ITI) The actual or estimated birth date of the marine
mammal.

(IV) The date of acquisition or disposition of the ma-
rine mammal by the permit holder.

(V) The name of the person from which the marine
mammal was acquired and the location of the take from
the wild, if applicable.

(VI) If the marine mammal is transferred, the name
of the transferee.

(VII) A notation if the animal was acquired as the re-
sult of a stranding.

(VIIT) The date of death of the marine mammal and,
if determined, the cause of death.

(4) SCIENTIFIC RESEARCH.—

(A) ISSUANCE.—

(i) IN GENERAL.—The Secretary may issue a permit under
this paragraph for the taking or importation of a marine
mammal for scientific research purposes to an applicant that
submits with its permit application information indicating
that the taking is required to further a bona fide scientific

research purpose.
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(11) ISSUANCE BEFORE END OF PUBLIC REVIEW AND COM-
MENT PERIOD.—The Secretary may issue a permit under this
paragraph before the end of the public review and comment
period recquired under subsection (1)(2) if delaying issuance of
the permit could result in injury to a species, stock, or indi-

vidual or in loss of a unique research opportunity.

(i) LETHAL TAKING NOT AUTHORIZED.—No permit issued
for purposes of scientific research shall authorize the lethal
taking of a marine mammal unless the applicant dem-
onstrates that a nonlethal method of conducting the research
is not feasible.

(11) LETHAL TAKING OF DEPLETED SPECIES OR STOCK.—
The Secretary shall not issue a permit for scientific research
that involves the lethal taking of a marine mammal from a
depleted species or stock, unless the Secretary determines
that—

(I) the results of the scientific research will directly
benefit that species or stock; or
(IT) the scientific research fulfills a critically important

research need.

(C) TAKING BY LEVEL B HHARASSMENT.—

(i) GENERAL AUTHORIZATION AND IMPLEMENTING REGU-

LATIONS.—The Secretary shall issue a general authorization
and implementing regulations allowing bona fide scientific re-
search that may result only in taking by Level B harassment
of a marine mammal.

(i) LETTER OF INTENT.—The general authorization in
clause (i) applies to persons that submit, not later than 60
days before commencement of the scientific research de-
seribed in clause (i), a letter of intent via certified mail to the
Secretary that describes—

(I) the species or stocks that may be harassed;

(IT) the geographic location of the scientific research;

(ITI) the period of time over which the scientific re-
search will be conducted;

(IV) the purpose of the scientific research, including
a description of how the definition of bona fide scientific
research as established under this chapter would apply;

and
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(V) the methods to be used to conduct the scientifie
research.

(iii) LETTER OF CONFIRMATION.—Not later than 30 days
after receipt of a letter of intent to conduct scientific research
under the general authorization, the Secretary—

(I) shall issue a letter to the applicant confirming that
the general authorization applies; or

(IT) if the proposed scientific research is likely to re-
sult in the taking (including Lievel A harassment) of a
marine mammal, shall notify the applicant that subpara-
eraph (A) applies.

(5) ENHANCEMENT OF SURVIVAL OR RECOVERY.—

(A) REQUIRED DETERMINATIONS FOR ISSUANCE.—The Sec-
retary may issue a permit for the taking or importation of a ma-
rine mammal for enhancement of the survival or recovery of a spe-
cies or stock only with respect to a species or stock for which the
Secretary, after consultation with the Commission and after notice
and opportunity for public comment, determines—

(1) that the taking or importation is likely to contribute sig-
nificantly to maintaining or increasing distribution or num-
bers necessary to ensure the survival or recovery of the spe-
cies or stock; and

(i1) that the taking or importation—

(I) is consistent with any conservation plan prepared
by the Secretary under section 221218 of this title or
any recovery plan developed under section 201208 of this
title for the species or stock; or

(IT) if there is no conservation or recovery plan in
place, is consistent with the Secretary’s evaluation of the
actions required to enhance the survival or recovery of
the species or stock in light of the factors that would be
addressed in a conservation plan or a recovery plan.

(B) CAPTIVE MAINTENANCE OF A MARINE MAMMAL FROM A DE-
PLETED SPECIES.—A permit issued under this paragraph may au-

thorize the captive maintenance of a marine mammal from a de-

pleted species or stock if the Secretary
(i) determines that captive maintenance is likely to contrib-

ute to the survival or recovery of the species or stock by
maintaining a viable gene pool, increasing productivity, pro-

viding biological information, or establishing animal reserves;
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(i1) determines that the expected benefit to the affected
species or stock outweighs the expected benefit of alternatives
that do not require removal of animals from the wild; and

(i) requires that the marine mammal or its progeny be re-
turned to the natural habitat of the species or stock as soon
as feasible, consistent with the objectives of any applicable
conservation plan or recovery plan or of any evaluation by the
Secretary under subparagraph (A).

(C) PusLIc DISPLAY.—The Secretary may authorize the public
display of a marine mammal in captive maintenance under sub-
paragraph (B) if the Secretary determines that the public display
is incidental to the authorized maintenance and will not interfere
with the attainment of the survival or recovery objectives.

(e) POLAR BEAR PARTS FROM CANADA.—

(1) IN GENERAL.—The Secretary may issue a permit for the impor-
tation of polar bear parts (other than internal organs) taken in sport
hunts in Canada to an applicant that submits with its permit applica-
tion proof that the polar bear was legally harvested in Canada by the
applicant.

(2) REQUIRED FINDINGS.

A permit under paragraph (1) shall be
issued if the Secretary, in consultation with the Commission and after
notice and opportunity for public comment, finds that—

(A) Canada has a monitored and enforced sport hunting pro-
gram consistent with the purposes of the Agreement on the Con-
servation of Polar Bears, done at Oslo November 15, 1973 (27
UST 3918; TIAS 8409);

(B) Canada has a sport hunting program based on scientifically
sound quotas ensuring the maintenance of the affected stock at a
sustainable level;

(C) the exportation from Canada and subsequent importation
into the United States are consistent with the Convention on
International Trade in Endangered Species of Wild Fauna and
Flora, done at Washington March 3, 1973 (27 UST 1087; TIAS
8249) and other international agreements and conventions; and

(D) the exportation from Canada and subsequent importation
into the United States are not likely to contribute to illegal trade
in bear parts.

(3) FRES.

(A) IN GENERAL.—The Secretary shall charge a reasonable fee

for a permit issued under this subsection.
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(B) AVAILABILITY OF FEES COLLECTED.—AIl fees collected
under this subsection shall be available to the Secretary until ex-
pended for use in developing and implementing cooperative re-
search and management programs for the conservation of polar
bears in Alaska and Russia pursuant to section 221215(d) of this
title.

(4) DETERMINATIONS AND REVIEWS AFFECTING ISSUANCE OF PER-

(A) NONISSUANCE OF PERMITS ON SIGNIFICANT ADVERSE IM-
PACT DETERMINATION.—The Secretary shall not issue permits
under this subsection if the Secretary determines, based on the
scientific review that was required by section 104(c)(5)(C)(i) of
the Marine Mammal Protection Act of 1972 (Public Law 92-522),
that the issuance of permits under this subsection is having a sig-
nificant adverse impact on the polar bear stocks in Canada.

(B) ANNUAL REVIEW OF DETERMINATION.—The Secretary may
review the determination under subparagraph (A) annually, in
light of the best scientific information available, and shall complete
the review not later than January 31 in any year a review is
undertaken.

(C) ISSUANCE OF PERMITS ON NO SIGNIFICANT ADVERSE IM-
PACT DETERMINATION.—The Secretary may issue a permit under
this subsection if the Secretary determines, on the basis of the an-
nual review under subparagraph (B), that the issuance of permits
under this subsection is not having a significant adverse impact
on the polar bear stocks in Canada.

(5) POLAR BEAR PARTS FROM POLAR BEARS TAKEN BEFORE FEB-

RUARY 18, 1997.—

(A) IN GENERAL.—The Secretary of the Interior shall, expedi-
tiously after the expiration of the applicable 30-day period under
subsection (1)(2), issue a permit for the importation of polar bear
parts (other than internal organs) from polar bears taken in sport
hunts in Canada before February 18, 1997, to an applicant who
submits, with the permit application, proof that the polar bear was
legally harvested in Canada by the applicant.

(B) INAPPLICABILITY OF CERTAIN PROVISIONS.

The Secretary
shall issue permits under subparagraph (A) without regard to
paragraph (2) or (4), subsection (i)(3), or section 221201 or
221202 of this title.
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(C) POLAR BEAR PARTS IMPORTED BEFORE JUNE 12, 1997.—
This paragraph does not apply to polar bear parts that were im-
ported before June 12, 1997.

(f) PHOTOGRAPIIY FOR EDUCATIONAL OR COMMERCIAL PURPOSES.—The
Secretary may issue a permit for photography for educational or commercial
purposes involving marine mammals in the wild to an applicant that submits
with its permit application information—

(1) indicating that the taking will be limited to Level B harassment;
and

(2) deseribing the manner in which the products of the photography
will be made available to the public.

(2) PURSE SEINE.—

(1) ANNUAL PERMITS FOR PURSE SEINE FISHING VESSELS.—Con-

sistent with section 221203 of this title and with the regulations pre-

seribed under section 221206 of this title, the Secretary:
(A) may issue an annual permit to a United States purse seine
fishing vessel for the taking of a marine mammal; and
(B) shall prescribe regulations to cover the use of annual per-
mits under subparagraph (A).

(2) ANNUAL PERMITS FOR COMMERCIAL PURSE SEINE FISHING FOR
YELLOWFIN TUNA.—An annual permit for the incidental taking of ma-
rine mammals in the course of commercial purse seine fishing for yel-
lowfin tuna in the eastern tropical Pacific Ocean shall be governed by
section 221405 of this title, subject to the regulations prescribed under
section 221402 of this title.

(h) POSSESSION OF PERMIT.—

(1) IN GENERAL.—A person to which a permit is issued under this
section (or an agent of the person) shall be in possession of the permit
during—

(A) the time of the authorized taking or importation;

(B) the period of any transit of the person or agent that is inci-
dent to the taking or importation; and

(C) any other time while a marine mammal taken or imported
under the permit is in the possession of the person or agent.

(2) DuprLICATE coPY OF PERMIT.—A duplicate copy of the permit
shall be physically attached to the container, package, enclosure, or
other means of containment in which the marine mammal is placed for
purposes of storage, transit, supervision, or care.

(i) APPLICATION PROCEDURES.—

(1) AUTHORITY OF THE SECRETARY TO PRESCRIBE PROCEDURES.

The Secretary shall preseribe such procedures as are necessary to carry
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out this section, including the form and manner in which an application
for a permit may be made.

(2) Norice.—The Secretary shall publish notice in the Federal Reg-
ister of an application made for a permit under this section. The notice
shall invite the submission from interested parties, not later than 30
days after the date of the notice, of written data or views, with respect
to the taking or importation proposed in the application.

(3) BURDEN OF APPLICANT.—An applicant for a permit under this
section shall demonstrate to the Secretary that the taking or importa-
tion of a marine mammal under the permit will be consistent with this
chapter and the regulations under section 221206 of this title.

(4) OVERPOPULATION AS REASON IN PERMIT APPLICATION.—In a
case in which an application for a permit cites as a reason for the pro-
posed taking the overpopulation of a species or stock, the Secretary
shall first consider whether or not it would be more desirable to trans-
plant a number of animals (but not more than the number requested
for taking in the application) of the species or stock to a location not
then inhabited by the species or stock but previously inhabited by the
species or stock.

(5) HEARING.—If, not later than 30 days after the date of publica-
tion of notice pursuant to paragraph (2), an interested party requests
a hearing in connection with the application for a permit under this
section, the Secretary may, not later than 60 days after the date of
publication, afford the interested party an opportunity for a hearing.

(6) ISSUANCE OR DENIAL OF PERMIT.—

(A) IN GENERAL.—As soon as practicable (but not later than
30 days) after the close of the hearing or, if no hearing is held,
after the last day on which data or views may be submitted under
paragraph (2), the Secretary shall—

(i) issue a permit containing such terms and conditions as
the Seeretary considers appropriate; or
(i1) deny issuance of a permit.

(B) Norice.—Notice of the decision of the Secretary to issue
or to deny a permit under this paragraph shall be published in the
Federal Register not later than 10 days after the date of issuance
or denial.

(7) JUDICIAL REVIEW.—

(A) IN GENERAL.—An applicant for a permit, or a party op-
posed to a permit, may obtain judicial review of—

(i) the terms and conditions of a permit issued by the Sec-

retary under this section; or
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(i1) the Secretary’s refusal to issue a permit.

(B) PROCEDURE.—Judicial review under subparagraph (A) may
be commenced by bringing a civil action in the United States dis-
trict court for the distriet in which the applicant for a permit re-
sides or in which the applicant’s prineipal place of business is lo-
cated, or in the United States District Court for the District of
Columbia, not later than 60 days after the date on which the per-

mit is issued or denied.

(j) MODIFICATION, SUSPENSION, AND REVOCATION.—

(1) IN GENERAL.—The Secretary may modify, suspend, or revoke in

whole or in part a permit issued by the Secretary under this section—

(A) to make the permit consistent with any change made after
the date of issuance of the permit with respect to any applicable
regulation prescribed under section 221206 of this title;

(B) in a case in which a violation of a term or condition of the
permit is found; or

(C) if, in the case of a permit under subsection (e) authorizing
importation of polar bear parts, the Secretary, in consultation with
the appropriate authority in Canada, determines that the sustain-
ability of Canada’s polar bear stocks are being adversely affected
or that sport hunting may be having a detrimental effect on main-
taining polar bear stocks throughout their range.

(2) HEARING.

(A) IN GENERAL.—If the Secretary proposes a modification,
suspension, or revocation of a permit under this subsection, the
Secretary shall afford an opportunity, after notice, for a hearing,
with respect to the proposed modification, suspension, or revoca-
tion.

(B) REQUIRED DECISION.—The proposed action by the Sec-
retary shall not take effect until a decision is issued by the Sec-
retary after a hearing under subparagraph (A).

(C) JupicialL REVIEW.—dJudicial review of an action taken by
the Secretary after a hearing under subparagraph (A) may be
commenced by bringing a civil action in the United States distriet
court for the district in which the permit holder resides or in
which the permit holder’s principal place of business is located, or
in the United States District Court for the District of Columbia,
not later than 60 days after the date on which the Secretary takes
the action.

(3) NOTICE OF PERMIT MODIFICATION, SUSPENSION, OR REVOCA-

TION.—Notice of the modification, suspension, or revocation of a per-
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mit by the Seecretary shall be published in the Federal Register not
later than 10 days after the date of the Secretary’s decision.
(k) FEES.
sued under this section.
§221205. Exemptions

(a) ALASKA NATIVES.

The Secretary shall charge a reasonable fee for a permit is-

(1) DEFINITIONS.—In this subsection:

(A) AUTHENTIC NATIVE ARTICLE OF HANDICRAFT OR CLOTH-

“authentic native article of handicraft or cloth-

ING.—The term
ing” means an item that is—
(1) composed, wholly or in some significant respect, of natu-
ral material; and
(i1) produced, decorated, or fashioned in the exercise of a
traditional native handieraft without the use of a pantograph,
multiple carver, or other mass copying device.

(B) TRADITIONAL NATIVE HANDICRAFT.—The term ‘“traditional
native handicraft” includes weaving, carving, stitching, sewing,
lacing, beading, drawing, and painting.

(2) IN GENERAL.—

(A) INAPPLICABILITY OF CHAPTER.—Except as provided in sec-
tion 221212 of this title and subject to paragraph (3), this chapter
shall not apply with respect to the taking of a marine mammal
by an Indian, Aleut, or Eskimo who resides in Alaska and who
dwells on the coast of the North Pacific Ocean or the Arctic Ocean
if—

(i) the taking—
(I) is for a subsistence purpose; or
(IT) is done for the purpose of creating and selling an
authentic native article of handicraft or clothing; and
(i1) the taking is not accomplished in a wasteful manner.

(B) SALE OF EDIBLE PORTIONS.—For a taking under subpara-
eraph (A)(i)(I), an edible portion of a marine mammal may be
sold—

(1) in a native village or town in Alaska; or
(i1) for consumption by an Alaska native.

(C) SALE OF ARTICLES IN INTERSTATE COMMERCE.—For a tak-

ing under subparagraph (A)(i)(IT), only authentic native articles of

handicrafts or clothing may be sold in interstate commerce.

(3) DEPLETED SPECIES OR STOCKS.
(A) IN GENERAL.—If the Secretary determines, under this

chapter, that a species or stock subject to taking by an Indian,
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Aleut, or Eskimo is depleted, the Seceretary may preseribe regula-
tions on the taking of the marine mammals by an Indian, Aleut,
or Eskimo described in this subsection.

(B) FacTtors.—The regulations may be established with ref-
erence to a species or stock, geographical deseription of the regu-
lated area, the season for taking, or any other factor related to
the reason for prescribing the regulations and consistent with this
chapter.

(C) NOTICE AND HEARING.—The regulations shall be preseribed
after notice and hearing under section 221206 of this title.

(D) RESCISSION OF REGULATIONS.—The Secretary shall rescind
the regulations as soon as the Secretary determines that the need
for the regulations no longer exists.

(E) SUBSTANTIAL EVIDENCE.

(i) IN GENERAL.—In preseribing a regulation pursuant to
a hearing under this paragraph or in making a determination
of depletion under this paragraph that affects stocks or per-
sons to which this subsection applies, the Secretary shall be
responsible for demonstrating that the regulation or deter-
mination is supported by substantial evidence on the basis of
the record as a whole.

(i1) ArpLICABILITY.—Clause (i) shall apply only in an ac-
tion brought by an Alaska Native organization representing
persons to which this subsection applies.

(b) DEFENSE OF SELF OR OTHERS.—

(1) IN GENERAL.—It is not a violation of this chapter to take a ma-
rine mammal if—
(A) the taking is imminently necessary in self-defense or to save
the life of an individual in immediate danger; and
(B) the taking is reported to the Secretary not later than 48
hours after the taking.
(2) Carcass.—The Secretary may seize and dispose of the carcass
of a marine mammal taken under this subsection.

It is not a violation

(¢) AVOIDANCE OF INJURY TO MARINE MAMMAL.
of this chapter to take a marine mammal if—

(1) the taking is imminently necessary to avoid serious injury, addi-
tional injury, or death to a marine mammal entangled in fishing gear
or debris;

(2) reasonable care is taken to ensure the safe release of the marine
mammal, taking into consideration the equipment, expertise, and condi-

tions at hand;
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(3) reasonable care is exercised to prevent further injury to the ma-

rine mammal; and

(4) the taking is reported to the Secretary not later than 48 hours

after the taking.

(d) INCIDENTAL TAKINGS BY CITIZENS EMPLOYED ON FOREIGN VES-

This chapter does not apply to a United States citizen who inciden-

tally takes a marine mammal during fishing operations outside the United
States exclusive economic zone (as defined in section 3 of the Magnuson-
Stevens Fishery Conservation and Management Act (16 U.S.C. 1802)) when
employed on a foreign fishing vessel of a harvesting nation that is in compli-
ance with the International Dolphin Conservation Program.

(e) ACTIONS NECESSARY FOR NATIONAL DEFENSE.—

(1) INITIAL EXEMPTION.—

(A) IN GENERAL.—The Secretary of Defense, after conferring
with the Secretary of Commerce, the Secretary of the Interior, or
both, may exempt an action or category of actions undertaken by
the Department of Defense or its components from compliance
with a requirement of this chapter if the Secretary of Defense de-
termines that it is necessary for national defense.

(B) EFFECTIVE PERIOD.—An exemption under subparagraph
(A) shall be effective for a period specified by the Secretary of De-
fense of not more than 2 years.

(2) ADDITIONAL EXEMPTIONS.

(A) IN GENERAL.—The Secretary of Defense may issue addi-
tional exemptions under this subsection for the same action or cat-
egory of actions, after—

(i) conferring with the Secretary of Commerce, the Sec-
retary of the Interior, or both; and

(i1) making a new determination that the additional exemp-
tion is necessary for national defense.

(B) EFFECTIVE PERIOD.—Each additional exemption under this
paragraph shall be effective for a period specified by the Secretary
of Defense of not more than 2 years.

(3) NOTICE TO CONGRESSIONAL COMMITTEES.—

(A) IN GENERAL.—Not later than 30 days after issuing an ini-
tial exemption under paragraph (1) or an additional exemption
under paragraph (2), the Secretary of Defense shall submit to the
Committee on Armed Services of the House of Representatives
and the Committee on Armed Services of the Senate notice de-

seribing the exemption and the reasons for the exemption.
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(B) CLASSIFIED FORM.—The notice may be provided in classi-
fied form if the Secretary of Defense determines that use of the
classified form is necessary for reasons of national security.

§221206. Regulations on taking and importing of marine

mammals

(a) IN GENERAL.—The Secretary, on the basis of the best scientific evi-
dence available and in consultation with the Commission, shall preseribe
such regulations with respect to the taking and importing of animals from
each species of marine mammal (including regulations on the taking and im-
porting of animals within stocks) as the Secretary considers necessary to en-
sure that the taking will not be to the disadvantage of those species and
stocks and will be consistent with section 221101 of this title.

(b) FACTORS.—In preseribing regulations under subsection (a), the Sec-
retary shall consider all factors that may affect the extent to which the ani-
mals may be taken or imported, including the effect of the regulations on—

(1) existing and future levels of species and stocks;

(2) existing international treaty and agreement obligations of the
United States;

(3) the marine ecosystem and related environmental considerations;

(4) the conservation, development, and utilization of fishery re-
sourees; and

(5) the economic and technological feasibility of implementation.

(¢) ALLOWABLE RESTRICTIONS.—The regulations preseribed under sub-
section (a) for a species or stock may ineclude restrictions with respeet to—

(1) the number of animals that may be taken or imported in a cal-
endar year pursuant to permits issued under section 221204 of this
title;

(2) the age, size, or sex of animals that may be taken or imported,
whether or not a restriction preseribed under paragraph (1) applies
with respect to the animals;

(3) the season or other period of time within which animals may be
taken or imported,;

(4) the manner and locations in which animals may be taken or im-
ported; and

(5) fishing techniques that have been found to cause undue fatalities
to any species of marine mammal in a fishery.

(d) PROCEDURE.—

(1) HeARINGS.—Regulations preseribed to carry out this section
with respect to a species or stock shall be made on the record after

opportunity for an agency hearing on—
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(A) the Seceretary’s determination to waive the moratorium pur-
suant to section 221203(d)(1) of this title; and

(B) the proposed regulations.

(2) PUBLICATION OF STATEMENTS AND STUDIES.—In addition to
any other requirements imposed by law with respect to agency rule-
making, the Secretary shall publish and make available to the public
before or concurrently with the publication of notice in the Federal
Register of the Secretary’s intention to prescribe regulations under this
section—

(A) a statement of the estimated existing levels of the species
and stocks concerned;

(B) a statement of the expected impact of the proposed regula-
tions on the optimum sustainable population of the species or
stock;

(C) a statement describing the evidence before the Secretary on
which the Secretary proposes to base the regulations; and

(D) any studies made by or for the Secretary or any recom-
mendations made by or for the Secretary or the Commission that
relate to the establishment of the regulations.

(e) PErRIODIC REVIEW.—A regulation prescribed under this section shall
be periodically reviewed, and may be modified from time to time in such
manner as the Secretary considers necessary to carry out this chapter.

(f) REPORT.—

(1) IN GENERAL.—The Secretary shall annually publish in the Fed-
eral Register a report that discloses the current status of all species
and stocks subject to this chapter.

(2) CONTENTS.

The report shall deseribe the actions taken and the
measures believed necessary, including, where appropriate, the issuance
of permits under this subchapter, to ensure the well-being of the ma-
rine mammals.

§221207. Penalties

(a) CIviL PENALTY.—

(1) IN GENERAL.—Exeept as provided in section 221216 of this title,
the Secretary may assess a person that violates this subchapter or a
permit or regulation issued under this subchapter a civil penalty of not
more than $10,000 for each violation.

(2) NOTICE AND HEARING.—No civil penalty shall be assessed unless
the person is given notice and opportunity for a hearing with respect
to the violation.

(3) SEPARATE OFFENSE.—Each unlawful taking or importation shall

be a separate offense.
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(4) REMISSION OR MITIGATION.—The Secretary may remit or miti-
eate a civil penalty under this subsection for good cause shown.

(5) CrviL ACTION.—On a failure of a person to pay a civil penalty
under this subsection, the Secretary may request the Attorney General
to commence a civil action in a United States district court for a dis-
trict in which the person is found, resides, or transacts business to col-
lect the civil penalty.

(b) ABANDONMENT IN LIEU OF CIVIL PENALTY PROCEEDING.—In a
case involving an alleged unlawful importation of a marine mammal or
marine mammal product, if the importation is made by an individual
for the individual’s own personal or family use (which does not include
importation as an accommodation to others or for sale or other com-
mercial use), the Secretary may, in lieu of assessing a civil penalty
under paragraph (1), allow the individual to abandon the marine mam-
mal or marine mammal product, under procedures prescribed by the

Secretary, to the enforeement officer at the port of entry.

(1) IN GENERAL.—A vessel subject to the jurisdiction of the United
States that is employed in the unlawful taking of a marine mammal
shall be liable for a civil penalty of not more than $25,000.

(2) ASSESSMENT BY DISTRICT COURT.—A ecivil penalty under para-
eraph (1) shall be assessed by the United States distriet court having
jurisdiction over the vessel.

(3) VESSEL CLEARANCE.—Clearance of a vessel against which a civil
penalty under paragraph (1) is assessed from a port of the United
States may be withheld until the civil penalty is paid or until a bond
or otherwise satisfactory surety is posted.

(4) MARITIME LIEN.—A civil penalty under paragraph (1) shall eon-
stitute a maritime lien on a vessel deseribed in paragraph (1) that may
be recovered by an action in rem in the United States district court

having jurisdiction over the vessel.

(¢) CRIMINAL PENALTY.—Criminal penalties for a violation of this sub-
chapter are provided under section 51(a)(2) of title 18.
§221208. Use of fines

All fines collected by USFWS for violations of subchapters I through IIT
and implementing regulations shall be available to the Secretary, without
further appropriation, to be used for the expenses of USFWS in administer-
ing activities for the protection and recovery of manatees, polar bears, sea

otters, and walruses, and shall remain available until expended.
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§221209. Reward for information leading to conviction

(a) IN GENERAL.—On the recommendation of the Secretary, the Sec-
retary of the Treasury may pay an amount equal to "2 of the fine imposed
but not more than $2,500 to a person that furnishes information that leads
to a conviction for a violation of this subchapter.

(b) INELIGIBILITY FOR PAYMENT.—An officer or employee of the United
States or of a State or local government who furnishes information or ren-
ders service in the performance of the officer’s or employee’s official duties
shall not be eligible for payment under this section.

§221210. Enforcement

(a) AUTHORITY OF THE SECRETARY.—

(1) IN GENERAL.—Except as provided in this section and section
221212 of this title, the Secretary shall enforce this subchapter.

(2) UTILIZATION OF PERSONNEL.

The Secretary may utilize, by
agreement, the personnel, services, and facilities of any other Federal

agency to enforce this subchapter.

(b) STATE OFFICERS AND EMPLOYEES.
(1) DESIGNATION.—The Secretary may designate officers and em-
ployees of a State or territory of the United States to enforce this sub-
chapter.
(2) FEDERAL LAW ENFORCEMENT AGENT FUNCTION.—When des-
ignated under paragraph (1), an officer or employee may function as
a Federal law enforcement agent for the enforcement of this sub-
chapter but shall not be held or considered to be a United States em-
ployee for the purposes of laws administered by the Director of the Of-
fice of Personnel Management.

(¢) WARRANTS AND OTHER PROCESS.—The United States district court

judges and the United States magistrate judges may, within their respective
jurisdictions; on proper oath or affirmation showing probable cause, issue
such warrants or other process, including warrants or other process issued
in admiralty proceedings in United States distriet courts, as may be re-
quired for the enforcement of this subchapter (including a regulation pre-
seribed under this subchapter).

(d) AUTHORIZED INDIVIDUALS.—In addition to any other authority con-
ferred by law, an individual authorized by the Seecretary to enforce this sub-
chapter—

(1) may execute a warrant or process issued by an officer or court
of competent jurisdiction for the enforcement of this subchapter;

(2) with or without warrant or other process, may arrest a person
committing in the individual’s presence or view a violation of this sub-

chapter (including a regulation prescribed under this subchapter);
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(3) with a warrant or other process, or without a warrant if the indi-
vidual has reasonable cause to believe that a vessel, other conveyance,
or container subject to the jurisdiction of the United States or a person
on board is in violation of this subchapter (including a regulation pre-
seribed under this subchapter), may search the vessel, conveyance, or
container and arrest the person;

(4) may seize the cargo of a vessel or other conveyance subject to
the jurisdiction of the United States—

(A) that was used or employed contrary to this subchapter (in-
cluding a regulation preseribed under this subchapter); or

(B) that reasonably appears to have been used or employed con-
trary to this subchapter (including a regulation prescribed under
this subchapter); and

(5) may seize, whenever and wherever found, a marine mammal or
marine mammal product taken or possessed in violation of this sub-
chapter (including a regulation presceribed under this subchapter) and
shall dispose of it, in accordance with regulations prescribed by the
Secretary.

(e) CARGO.—

(1) SEIZURE AND FORFEITURE.—The entire cargo of a vessel or
other conveyance subject to the jurisdiction of the United States that
is employed in the unlawful taking of a marine mammal, or the mone-
tary value of the cargo, shall be subject to seizure and forfeiture.

(2) APPLICABILITY OF OTIIER LAW.—All laws relating to—

(A) the seizure, judicial forfeiture, and condemmnation of cargo
for violation of the customs laws;
(B) the disposition of the cargo and of the proceeds from the
sale of the cargo; and
(C) the remission or mitigation of the forfeiture;
shall apply with respect to the cargo of a vessel or other conveyance
seized in connection with the unlawful taking of a marine mammal to
the extent that those laws are applicable and not inconsistent with this
subchapter.
(3) DISPOSITION OF SEIZED CARGO.—

(A) IN GENERAL.—

(i) EXPEDITED PROCEEDINGS.—When a cargo, marine
mammal, or marine mammal product is seized under this sec-
tion, the Secretary shall expedite proceedings under section
221207(a) of this title or section 51(a)(2) of title 18.

(11) CusTODY.—AIl marine mammal or marine mammal

products or other cargo seized under this section shall be held
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by a person authorized by the Secretary pending disposition
of the proceedings.

(iii) NOTIFICATION OF OWNER OR CONSIGNEE.—The owner
or consignee of a marine mammal or marine mammal product
or other cargo seized under this section shall, as soon as prac-
ticable following the seizure, be notified of the seizure in ac-

cordance with regulations presceribed by the Secretary.

(B) BoND.—The Secretary may, with respect to a proceeding
under section 221207(a) of this title or section 51(a)(2) of title
18, in lieu of holding a marine mammal or marine mammal prod-
uct or other cargo, permit the person concerned to post bond or
other surety satisfactory to the Secretary pending the disposition

of the proceeding.

(i) CIvIL PROCEEDINGS.—On the assessment of a civil pen-
alty under section 221207(a) of this title, all marine mam-
mals and marine mammal products or other cargo seized in
connection with the proceeding may be proceeded against in
a court of competent jurisdiction and forfeited to the Sec-
retary for disposition by the Secretary in such manner as the
Secretary considers appropriate.

On conviction for violation

(11) CRIMINAL PROCEEDINGS.
of section H1(a)(2) of title 18, all marine mammals and ma-
rine mammal products seized in connection with the proceed-
ing shall be forfeited to the Secretary for disposition by the
Secretary in such manner as the Secretary considers appro-
priate. Any other property or item seized in connection with
the proceeding may, at the discretion of the court, be for-

feited to the United States or otherwise disposed of.

(D) RETURN OF SEIZED ITEMS.—

(i) CIviL, PROCEEDINGS.—With respect to a marine mam-
mal or marine mammal product or other cargo seized in con-
nection with a civil proceeding, the marine mammal or marine
mammal product or other cargo shall be immediately returned
to the owner or the consignee, if—

(I) a civil penalty is assessed under section 221207(a)
of this title; and

(IT) no judicial action is commenced to obtain the for-
feiture of the marine mammal or marine mammal prod-
uct or other cargo within 30 days after the civil penalty

assessment.
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(i1) CRIMINAL PROCEEDINGS.—With respect to a marine
mammal or marine mammal product or other cargo seized in
connection with a eriminal proceeding, the marine mammal or
marine mammal product or other cargo shall immediately be
returned to the owner or consignee if—

(I) no conviction results from an alleged violation of
section H1(a)(2) of title 18; and

(IT) the Secretary, not later than 30 days after the
final disposition of the case involving the alleged viola-
tion, does not commence proceedings for the assessment

of a civil penalty under section 221207(a) of this title.

§221211. International program
(a) TREATIES AND AGREEMENTS.—The Secretary, through the Secretary
of State, shall—

(1) initiate negotiations for the development of bilateral or multi-
lateral agreements with other countries for the protection and conserva-
tion of all marine mammals protected by this chapter;

(2)(A) initiate negotiations with all foreign countries that are en-
caged in, or that have persons or companies engaged in, commercial
fishing operations that the Secretary finds to be unduly harmful to a
species or stock of marine mammal, for the purpose of entering into
bilateral or multilateral treaties with the foreign countries to protect
marine mammals, with the Secretary of State to prepare a draft agen-
da relating to the protection of marine mammals for discussion at ap-
propriate international meetings and forums;

(B) initiate discussions with foreign countries whose vessels harvest
yellowfin tuna with purse seines in the eastern tropical Pacific Ocean,
for the purpose of concluding, through the Inter-American Tropical
Tuna Commission or such other bilateral or multilateral institutions as
may be appropriate, international arrangements for the conservation of
marine mammals taken incidentally in the course of harvesting yellow-
fin tuna, which should include provisions for—

(1) cooperative research into alternative methods of locating and
catching yellowfin tuna that do not involve the taking of marine
mammals;

(ii) cooperative research on the status of affected marine mam-
mal stocks;

(ii1) reliable monitoring of the number, rate, and species of ma-
rine mammals taken by vessels of harvesting nations;

(iv) limitations on incidental take levels based on the best sci-

entific information available; and
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(v) the use of the best marine mammal safety techniques and
equipment that are economically and technologically practicable to
reduce the incidental mortality and serious injury of marine mam-
mals to insignificant levels approaching a zero mortality and seri-
ous injury rate;

(C) initiate negotiations to revise the Convention for the KEstablish-
ment of an Inter-American Tropical Tuna Commission, signed at
Washington May 31, 1949 (1 UST 230; TIAS 2044) to incorporate—

(1) the conservation and management provisions—

(I) agreed to by the countries that have signed the Declara-
tion of Panama; and

(IT) in the Agreement for the Implementation of the Provi-
sions of the United Nations Convention on the Law of the
Sea of 10 December 1982 Relating to the Conservation and
Management of Straddling Fish Stocks and Highly Migratory
Fish Stocks (U.N. Conf. 164/37, 8 September 1995), as
opened for signature on December 4, 1995; and

(ii) a revised schedule of annual contributions to the expenses
of the Inter-American Tropical Tuna Commission that is ecquitable
to participating countries; and

(D) initiate discussions with those countries participating, or likely
to participate, in the International Dolphin Conservation Program, for
the purpose of identifying sources of funds needed for research and
other measures promoting effective protection of dolphins, other marine
species, and the marine ecosystem;

(3) encourage other agreements that promote the purposes of this
chapter with other countries for the protection of speecific ocean and
land regions that are of special significance to the health and stability
of marine mammals; and

(4) initiate the amendment of any international treaty existing on
October 21, 1972, for the protection and conservation of any species
of marine mammal to which the United States is a party to make the
treaty consistent with the purposes and policies of this chapter.

(b) DESCRIPTION OF ANNUAL RESULTS OF DISCUSSIONS AND PROPOS-
ALS FOR FURTHER ACTION.—The Secretary shall include in the report re-
quired under section 221206(f) of this title—

(1) a deseription of the annual results of discussions initiated and
conducted under subsection (a)(2)(B); and

(2) any proposals for further action to achieve the purposes of sub-

section (a)(2)(B).

August 30, 2017 (5:22 p.m.)
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§221212. Transfer of management authority

In this section:

(1) MANAGEMENT AUTHORITY.—The term ‘‘management authority”
means the authority for the conservation and management of a species
or stock.

(2) STATE AGENCY.—The term ‘“State agency” means the State
agency with management authority for a species or stock after a trans-
fer of management authority under this section.

(b) PROHIBITION ON ENFORCEMENT OF STATE LAWS RELATED TO TAK-

10 ING OF MARINE MAMMALS.—A State shall not enforce or attempt to en-

11 force a State law (including a regulation) relating to the taking of a species

12 or stock within the State unless the Secretary transfers management au-

13 thority for that species or stock to the State under subsection (¢)(1).

15 MAMMALS.

August 30, 2017 (5:22 p.m.)

(¢) STATE PROGRAM FOR CONSERVATION AND MANAGEMENT OF MARINE

(1) REQUIREMENTS.—Subject to paragraph (2) and subsection (g),
the Secretary shall transfer management authority to a State if the
Secretary finds, after notice and opportunity for public comment, that
the State has developed and will implement a program for the con-

servation and management of the species or stock that—

(A) is consistent with the purposes, policies, and goals of this
chapter and with international treaty obligations;
(B) requires that all taking of the species or stock be humane;
(C) does not permit the taking of the species or stock unless—
(i) under a process consistent with the standards set forth
in subsection (d)—
(I) the State determines that the species or stock is
at its optimum sustainable population; and
(IT) the State determines the maximum number of
animals of that species or stock that may be taken with-
out reducing the species or stock below its optimum sus-
tainable population; and
(i1) the determination under clause (i) is final and imple-
mented under State law, and, if a cooperative allocation
agreement for the species or stock is required under sub-
section (e)(1), a cooperative allocation agreement is imple-
mented;
(D)(i) does not permit the taking of a number of animals of the
species or stock that exceeds the maximum number determined

pursuant to subparagraph (C)(i)(II); and
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(i1) in the case of taking for subsistence uses (as defined in sub-
section (g)(1)), does not permit the taking of a number of animals
that would be inconsistent with the maintenance of the species or
stock at its optimum sustainable population;

(I£) does not permit the taking of the species or stock for sci-
entific research, public display, or enhancement of the survival or
recovery of a species or stock, except for taking for those purposes
that is undertaken by, or on behalf of, the State;

(I') provides procedures for—

(i) acquiring data and evaluating the data and other new
evidence relating to the optimum sustainable population of
the species or stock and the maximum take that would main-
tain the species or stock at the optimum sustainable popu-
lation; and

(ii) amending determinations under subparagraph (C)(i), if
required on the basis of the evaluation under clause (i);

(G) provides procedures for the resolution of differences between
the State and the Secretary that arise during the development of
a cooperative allocation agreement under subsection (e)(1); and

(1) provides for the submission of an annual report to the Sec-
retary regarding the administration of the program during the re-
porting period.

(2) TRANSITION PERIOD.—During the period between the transfer of
management authority for a species or stock to a State under para-
eraph (1) and the time at which the implementation recquirements
under paragraph (1)(C)(ii) are complied with—

(A) the State program shall not apply with respect to the taking
of the species or stock in the State for any purpose, or under any
condition, provided for under section 221203 or 221205 of this
title; and

(B) the Secretary shall continue to regulate, under this sub-
chapter, all takings of the species or stock in the State.

(3) EFFECT OF IMPLEMENTATION OF DETERMINATION UNDER
STATE LAW AND COOPERATIVE ALLOCATION AGREEMENT.—After a de-
termination required under paragraph (1)(C)(i) regarding a species or
stock is final and implemented under State law and after a cooperative
allocation agreement described in subsection (e)(1), if required, is im-
plemented for the species or stock—

(A) the determination shall be treated, for purposes of applying

this subchapter beyond the territory of the State, as a determina-
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tion made in accordance with section 221206 of this title and as
a waiver under section 221203(d) of this title;

(B) the Secretary shall regulate, without regard to this section
other than the allocations specified under the cooperative alloca-
tion agreement, the taking of the species or stock—

(i) incidentally in the course of commercial fishing oper-
ations (as provided under subsection (¢) or (e) of section
221203 of this title), or in the course of other specified activi-
ties provided for under subsection (f), (), or (h) of that sec-
tion, in the zone deseribed in section 221102(34)(B) of this
title; and

(i1) for scientifie research, public display, or enhancement
of the survival or recovery of a species or stock (other than
by, or on behalf of, the State), except that a taking author-

ized under a permit issued pursuant to section 221203(b) of

this title, allowing the removal of live animals from habitat
in the State, shall not be effective if the State agency dis-
approves, on or before the date of issuance of the permit, the
taking as being inconsistent with the State program; and

(C) section 221205(a) of this title shall not apply.

(d) STANDARDS FOR STATE PROCESS.

The State process under sub-
section (¢)(1)(C) shall comply with the following standards:
(1) INITIAL DETERMINATION.—

(A) IN GENERAL.—The State agency shall make an initial de-
termination regarding the factors described in subelauses (I) and
(IT) of subsection (¢)(1)(C)(1).

(B) AVAILABILITY OF DOCUMENTATION.—The State agency
shall identify, and make available to the public under reasonable
cireumstances, the documentation supporting the initial determina-
tion.

(C) FinaL.—Unless request for a hearing under paragraph (2)
regarding the initial determination is timely made, the initial de-
termination shall be treated as final under State law.

(2) HEARINGS.—

(A) IN GENERAL.—The State agency shall provide opportunity,
at the request of any interested party, for a hearing with respect
to the initial determination made by the State agency under para-
eraph (1) at which the interested party may—

(i) present oral and written evidence in support of or

against the initial determination; and
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(i1) cross-examine persons presenting evidence at the hear-
ing.

(B) Norick.—The State agency shall give public notice of the
hearing and make available to the public, within a reasonable time
before commencing the hearing, a list of the witnesses for the
State and a general description of the documentation and other

evidence that will be relied on by the witnesses.

(3) RECOrRDS.—The State agency, solely on the basis of the record
developed at a hearing held under paragraph (2), shall—
(A) make a decision regarding its initial determination under
paragraph (1); and
(B) include with the record a statement of the findings and con-
clusions, and the reason or basis for the findings and conclusions,
on all material issues.
(4) JUDICIAL REVIEW.—
(A) IN GENERAL.—Opportunity for judicial review of a decision
made by the State agency on the record under paragraph (3),
under scope of review equivalent to that provided for in subpara-
eraphs (A) through () of section 706(2) of title 5, shall be avail-
able under State law.
(B) INITTIATION OF JUDICIAL REVIEW BY SECRETARY.—The
Secretary may not initiate judicial review of a decision under para-
graph (3)(A).

(e) COOPERATIVE ALLOCATION AGREEMENTS.

(1) IN GENERAL.—If the range of a species or stock with respect to
which a determination under subsection (¢)(1)(C)(i) is made extends
beyond the territorial waters of the State, the State agency and the
Secretary (who shall first coordinate with the Commission and the ap-
propriate regional fishery management council established in section
302 of the Magnuson-Stevens Fishery Conservation and Management
Act (16 U.S.C. 1852)) shall enter into a cooperative allocation agree-
ment providing procedures for allocating, on a timely basis, the number

of animals, as determined under subsection (¢)(1)(C)(i)(II), that may

be appropriate for taking, with priority of allocation being given
(A) first, to taking for subsistence uses in the case of the State
of Alaska; and
(B) second, to taking for purposes provided for under section
221203 of this title within the zone deseribed in section
221102(34)(B) of this title.

(2) REQUEST BY STATE AGENCY FOR SECRETARY TO REGULATE.
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(A) IN GENERAL.—If the State agency requests the Secretary
to regulate the taking of a species or stock to which paragraph
(1) applies within the zone described in section 221102(34)(B) of
this title for subsistence uses or for hunting, or both, in a manner
consistent with the regulation by the State agency of the taking
within the State, the Secretary shall adopt, and enforce within the
zone, the State agency’s regulatory provisions that the Secretary
considers to be consistent with the Secretary’s administration of
sections 221201 and 221203 of this title within the zone.

(B) RULEMAKING PROCEDURE.—

(i) IN GENERAL.—The Secretary shall adopt the State
agency’s regulatory provisions referred to in subparagraph
(A) through the issuance of regulations under section 553 of
title 5.

(11) INAPPLICABILITY OF CERTAIN PROVISIONS.—With re-

speet to the issuance of regulations under clause (i), chapter
6 of title 5, chapter 35 of title 44, and the 30-day notice re-
quirement under section 553(d) of title 5 shall not apply.

(ili)) TREATMENT OF REGULATIONS.—For purposes of sece-
tions 221207, 221209, and 221210 of this title and section
51(a)(2) of title 18, the regulations preseribed under clause
(i) shall be treated as having been preseribed under this sub-

chapter.

(f) REVOCATION OR VOLUNTARY RETURN OF TRANSFER OF MANAGE-

25 MENT AUTHORITY.—

26
27
28
29
30
31
32
33

35
36
37
38
39

August 30, 2017 (5:22 p.m.)

(1) IN GENERAL.—

(A) REQUIRED FINDINGS.—Subject to paragraph (2), the Sec-
retary shall revoke, after opportunity for a hearing, a transfer of
management authority for a species or stock made to a State
under subsection (¢)(1) if the Secretary finds that the State pro-
eram for the conservation and management of the species or
stock—
(i) is not being implemented; or
(i1) is being implemented in a manner that is inconsistent
with this section or the State program.
(B) VOLUNTARY RETURN OF MANAGEMENT AUTHORITY.—The
Secretary shall establish a procedure for the voluntary return by
a State to the Secretary of management authority that was pre-

viously transferred to the State under subsection (¢)(1).
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1 (2) CONDITIONS REQUIRED FOR REVOCATION.—The Secretary shall
2 not revoke a transfer of management authority under paragraph (1)
3 unless—

4 (A) the Secretary provides the State a written notice of intent

5 to revoke, including a statement, in detail, of the actions or fail-

6 ures to act on which the intent is based; and

7 (B) during the 90-day period after the date on which the notice

8 of intent to revoke is provided—

9 (i) the Secretary provides opportunity for consultation be-
10 tween the Secretary and the State concerning the State ac-
11 tions or failures to act and the remedial measures that should
12 be taken by the State; and
13 (i1) the State does not take such remedial measures as are
14 necessary, in the judgment of the Secretary, to bring the
15 State’s conservation and management program, or the admin-
16 istration or enforcement of the program, into compliance with
17 this section.

18 (3) EFFECT OF REVOCATION.—

19 (A) IN GENERAL.—When a revocation by the Secretary of a
20 transfer of management authority to a State becomes final, or the
21 State voluntarily returns management authority to the Secretary,
22 the Secretary shall regulate the taking, and provide for the con-
23 servation and management, of the species or stock in the State in
24 accordance with this chapter.

25 (B) ALASKA NATIVES.—On revocation or return of management
26 authority as described in subparagraph (A), in the case of Alaska
27 Natives, section 221205(a) of this title and subsection (j) shall
28 apply.

29 (2) TRANSFER OF MANAGEMENT AUTHORITY TO STATE OF ALASKA.—
30 (1) DEFINITION OF SUBSISTENCE USE.—

31 (A) IN GENERAL.—In this subsection, the term ‘“‘subsistence
32 use” means a customary and traditional use by rural Alaska resi-
33 dents of a marine mammal—

34 (i) for direct personal or family consumption as food, shel-
35 ter, fuel, clothing, tools, or transportation;

36 (i1) for the making and selling of handicraft articles out of
37 nonedible byproducts of marine mammals taken for personal
38 or family consumption; or

39 (iii) for barter, or sharing for personal or family consump-
40 tion.

August 30, 2017 (5:22 p.m.)



C:\170830\TITLE56B. XYW

© 00 N O o B~ WN B

wwwwwgwwwwl\.’l\)r\)l\)l\)l\)I\)I\)NI\)HHI—‘HHI—‘I—‘HI—‘I—‘
© 00 N O O W NP O O© 00 ~NO O WNPEFP OOV o0 ~NO Ol A WDN P O

August 30, 2017 (5:22 p.m.)

209

(B) DEFINITIONS OF TERMS IN SUBPARAGRAPH (A).—In sub-
paragraph (A):

(i) FaymiLy.—The term “family” means all individuals re-
lated by blood, marriage, or adoption, or an individual living
within a household on a permanent basis.

(i) BARTER.—The term ‘“barter” means the exchange of

marine mammals or their parts, taken for subsistence uses

(I) for other wildlife or fish or their parts; or

(IT) for other food or mnonedible items other than
money if the exchange is of a limited and noncommercial
nature.

(2) CONDITIONS FOR TRANSFER.—The Secretary shall not transfer
management authority to the State of Alaska under subsection (¢)(1)
for a species or stock unless—

(A) the State of Alaska adopts and will implement a statute and
regulations that ensure that the taking of the species or stock for
subsistence uses—

(i) is accomplished in a nonwasteful manner;
(i1) will be the priority consumptive use of the species or
stock; and
(iii) if required to be restricted, the restriction will be based
on—
(I) the customary and direct dependence on the spe-
cies or stock as the mainstay of livelihood;
(IT) local residency; and
(ITT) the availability of alternative resources; and

(B) the State of Alaska adopts a statute or regulation that re-
quires that any consumptive use of the species or stock, other than
for subsistence uses, will be authorized during a regulatory year
only if the appropriate agency first makes findings, based on an
administrative record before it, that—

(1) the consumptive use will have no significant adverse im-
pact on subsistence uses of the species or stock; and

(i1) the regulation of the consumptive use, including licens-
ing of marine mammal hunting guides and the assignment of
guiding areas, will, to the maximum extent practicable, pro-
vide economic opportunities for the residents of the rural
coastal villages of Alaska who engage in subsistence uses of

that species or stock.
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(h) ENVIRONMENTAL IMPACT STATEMENT NOT REQUIRED.—An environ-
mental impact statement under section 102 of the National Environmental
Policy Act of 1969 (42 U.S.C. 4332) shall not be required for—

(1) a transfer of management authority to a State under subsection
(¢)(1); or

(2) a revocation or voluntary return of management authority under
subsection (f).

(i) TAKING OF MARINE MAMMALS AS PART OF OFFICIAL DUTIES.

(1) In GENERAL.—Nothing in this subchapter or subchapter V pre-
cludes a Federal, State, or local government official or employee, or a
person designated under a transaction under section 221214(¢) of this
title, from taking, in the course of his or her duties as an official, em-
ployee, or designee, a marine mammal in a humane manner (including
euthanasia) if the taking is for—

(A) the protection or welfare of the marine mammal;
(B) the protection of the public health and welfare; or
(C) the nonlethal removal of nuisance animals.

(2) IMPORTATION FOR MEDICAL, TREATMENT.—Nothing in this sub-
chapter precludes the Secretary or a person designated under a trans-
action under section 221214(c¢) of this title from importing a marine
mammal into the United States if the importation is necessary to
render medical treatment that is not otherwise available.

(3) RETURN OF MARINE MAMMAL TO NATURAL HABITAT.—In a case
in which it is feasible to return to its natural habitat a marine mammal
taken or imported under circumstances described in this subsection,
steps to achieve that result shall be taken.

(j) REGULATIONS GOVERNING TAKING OF MARINE MAMMALS BY ALASKA
NATIVES.—The Secretary may prescribe regulations requiring the marking,
tagging, and reporting of marine mammals taken under section 221205(a)
of this title after—

(1) providing, in the affected area, notice of the proposed regula-
tions—

(A) in the Federal Register and in newspapers of general cir-
culation; and
(B) through appropriate electronic media; and

(2) providing opportunity for a hearing on the proposed regulations

in the affected area.

(k) GRANTS FOR DEVELOPMENT OR ADMINISTRATION OF STATE CON-

SERVATION AND MANAGEMENT PROGRAMS.
(1) IN GENERAL.—The Secretary may make grants to States to as-

sist the States in—

August 30, 2017 (5:22 p.m.)
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(A) developing programs to be submitted for approval under
subsection (¢) for the conservation and management of species or
stocks; and

(B) administering the programs if management authority for
the species or stocks is transferred to a State under subsection (c).

(2) LIMITATION ON GRANT AMOUNT.—A grant under this subsection
shall not exceed 50 percent of the costs of—

(A) developing a State program before approval by the Sec-
retary; or

(B) administering the program after approval by the Secretary.

(1) DELEGATION OF ADMINISTRATION AND ENFORCEMENT TO STATES.
(1) IN GENERAL.—The Secretary shall enter into cooperative ar-
rangements with the appropriate officials of a State for the delegation

to the State of the administration and enforcement of this subchapter.

(2) REQUIRED PROVISIONS.—A cooperative arrangement under para-
eraph (1) shall contain such provisions as the Secretary considers ap-
propriate to ensure that the purposes and policies of this chapter will
be carried out.

(m) ENFORCEMENT OF STATE LiAw BY HAwAlL.—Notwithstanding any
other Federal law related to the conservation and management of marine
mammals, the State of Hawaii may enforce a State law (including a regula-
tion) with respect to the operation in State waters of recreational and com-
mercial vessels, for the purpose of conservation and management of hump-
back whales, to the extent that the State law (including a regulation) is not

less restrictive than Federal law.

(n) EFFECT OF COOPERATIVE ARRANGEMENTS.—Nothing in this section
affects a cooperative agreement entered into by a State under section
201303 of this title before, on, or after October 9, 1981.
§221213. Marine mammal research

(a) FINANCIAT, ASSISTANCE.—

(1) IN GENERAL.—The Secretary may provide grants or financial as-
sistance in such other form as the Secretary considers appropriate, to
any Federal or State agency, public institution, or private institution
or other person for the purpose of assisting the agency, institution, or
person in undertaking research in subjects that are relevant to the pro-
tection and conservation of marine mammals.

(2) RESEARCH ON LOCATING AND CATCHING YELLOWFIN TUNA.—In
carrying out this subsection, the Secretary shall undertake a program
of, and shall provide financial assistance for, research into new methods
of locating and catching yellowfin tuna without the incidental taking

of marine mammals.
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(3) REPORT.—The Secretary shall include in the report under sece-
tion 221206(f) of this title a deseription of the annual results of re-
search carried out under this subsection.

(4) TERMS AND CONDITIONS.—A grant or other financial assistance
under this subsection—

(A) shall be subject to such terms and conditions as the Sec-
retary considers necessary to protect the interests of the United
States; and

(B) shall be provided after review by the Commission.

(b) SCIENTIFIC RESEARCHI PROGRAM.—

(1) IN GENERAL.—The Secretary of Commerce, in consultation with
the Secretary of the Interior, the Commission, the State of Alaska, and
Alaska Native organizations, shall undertake a scientific research pro-
eram—

(A) to monitor the health and stability of the Bering Sea marine
ecosystem; and

(B) to resolve uncertainties concerning the causes of population
declines of marine mammals, sea birds, and other living resources
of that marine ecosystem.

(2) CONTENTS.—The program under paragraph (1) shall—

(A) address the research recommendations developed by pre-
vious workshops on Bering Sea living marine resources; and

(B) include research on—

(i) subsistence uses of Bering Sea living marine resources;
and

(i1) ways to provide for the continued opportunity for sub-
sistence uses under clause (i).

(3) SITE.—To the maximum extent practicable, the program under
paragraph (1) shall be conducted in Alaska. The Secretary of Com-
merce shall utilize, where appropriate, traditional local knowledge and
may contract with a qualified Alaska Native organization to conduct

the research.

§221214. Regulations; administration

(a) CONSULTATION WITH FEDERAL AGENCIES.—The Secretary, in con-

sultation with a Federal agency to the extent that the Federal agency may
be affected, shall prescribe such regulations as are necessary to carry out

this subchapter.

(b) COOPERATION BY FEDERAL AGENCIES.

A Federal agency shall co-

operate with the Secretary, in such manner as may be agreeable to the Fed-

eral agency and the Secretary, in carrying out this subchapter.
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(¢) CONTRACTS, LEASES, COOPERATIVE AGREEMENTS, AND OTHER
TRANSACTIONS.—The Secretary may enter into, with any Federal or State
agency, public institution, or private institution or other person, on such
terms as the Seceretary considers appropriate, such contracts, leases, cooper-
ative agreements, or other transactions as are necessary to carry out this
subchapter or subchapter V.

(d) PROGRAMS INVOLVING TAKING OF MARINE MAMMALS ON LAND.—

(1) REVIEW.—The Secretary shall annually review the operation of
each program in which the United States participates involving the tak-
ing of marine mammals on land.

(2) SUSPENSION.—If the Secretary finds that a program described
in paragraph (1) cannot be administered on land owned by the United
States or in which the United States has an interest in a manner con-
sistent with this chapter, the Secretary shall—

(A) suspend the operation of the program; and

(B) include in a report under section 221206(f) of this title the
Secretary’s reasons for the suspension, together with recommenda-
tions for such legislation as the Secretary considers necessary to

resolve the problem.

(e) MEASURES T0O ALLEVIATE IMPACTS ON STRATEGIC STOCKS.
(1) IN GENERAL.—If the Secretary determines, based on a stock as-
sessment under section 221219 of this title or other significant new in-
formation obtained under this chapter, that impacts on rookeries, mat-
ing grounds, or other areas of similar ecological significance to marine
mammals may be causing the decline or impeding the recovery of a
strategic stock, the Secretary may develop and implement conservation
and management measures to alleviate those impacts.

(2) CONSULTATION AND PUBLIC COMMENT.—The conservation and
management measures under paragraph (1) shall be developed and im-
plemented—

(A) after consultation with the Commission and the appropriate
Federal agencies; and
(B) after notice and opportunity for public comment.
§221215. Relationship of chapter to treaties and conven-
tions
(a) EFrFeECT OF SUBCHAPTER.—This subchapter is in addition to and not
in contravention of—

(1) an international agreement existing on October 21, 1972; or

(2) a statute implementing an international agreement existing on
October 21, 1972;

that may otherwise apply to the taking of marine mammals.

August 30, 2017 (5:22 p.m.)
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(b) INAPPLICABILITY OF PENALTIES.—On a finding by the Secretary
that an international agreement or a statute implementing an international
agreement has been made applicable to persons subject to this subchapter
in order to effect essential compliance with the regulatory provisions of this
chapter so as to reduce, to the lowest practicable level, the taking of marine
mammals incidental to eommercial fishing operations, section 221207(a) of
this title and section 51(a)(2) of title 18 shall not apply to those persons.

(¢) REVIEW OF EFFECTIVENESS OF AGREEMENT ON THE CONSERVATION

OF POLAR BEARS.—The Secretary of the Interior, in consultation with the
contracting parties as provided for in article IX of the Agereement on the
Conservation of Polar Bears, done at Oslo November 15, 1973 (27 UST
3918; TIAS 8409), shall establish a process by which reviews of the effec-
tiveness of the Agreement shall be conducted.

(d) REPORT.—The Secretary shall periodically submit to the Committee
on Natural Resources of the House of Representatives and the Committee
on Commerce, Science and Transportation of the Senate a report on the
progress of the enhanced cooperative research and management programs
described in section 113(d) of the Marine Mammal Protection Act of 1972
(Public Law 92-522), as amended by the Marine Mammal Protection Act
Amendments of 1994 (Public Law 103-238, 108 Stat. 542).

§221216. Commercial fisheries

(a) DEFINITIONS.

In this section:

(1) Frsuery.—The term ‘“fishery” has the meaning given the term
in section 3 of the Magnuson-Stevens Fishery Conservation and Man-
agement Act (16 U.S.C. 1802).

(2) SECRETARY.—The term “Secretary” means the Secretary of
Commerce.

(3) VESSEL OF THE UNITED STATES.—The term ‘‘vessel of the
United States” has the meaning given the term in section 3 of the
Magnuson-Stevens Fishery Conservation and Management Act (16
U.S.C. 1802).

(b) IN GENERAL.—

(1) GOVERNING PROVISIONS.

Except as provided in paragraphs (3),
(4), and (5), this section shall govern the incidental taking of marine
mammals in the course of ecommercial fishing operations by persons
using vessels of the United States or vessels that have valid fishing per-
mits issued by the Secretary in accordance with section 204(b) of the
Magnuson-Stevens Fishery Conservation and Management Act (16
U.S.C. 1824(h)).

(2) GoaL.—In any event, the immediate goal shall be to reduce the

incidental mortality or serious injury of marine mammals occurring in

August 30, 2017 (5:22 p.m.)
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the course of commercial fishing operations to insignificant levels ap-
proaching a zero mortality and serious injury rate within 7 years after
April 30, 1994.

(3) DEPLETED SPECIES OR STOCK.—In the case of the incidental
taking of a marine mammal from a species or stock that is depleted
under section 221102(8)(C) of this title by virtue of it being listed as
an endangered species or threatened species under chapter 201 of this
title, both this section and section 221203(h) of this title apply.

(4) YELLOWFIN TUNA.—Section 221204(g) of this title and sub-
chapter IV, and not this section, govern the taking of marine mammals
in the course of commercial purse seine fishing for yellowfin tuna in
the eastern tropical Pacific Ocean.

(5) CALIFORNIA SEA OTTERS.—This section does not govern the inei-
dental taking of California sea otters and is not deemed to amend or
repeal section 1 of Public Law 99-625 (100 Stat. 3500).

(6) INTENTIONAL LETHAL TAKING.—Except as provided in section
221205(b) of this title, the intentional lethal taking of a marine mam-
mal in the course of commercial fishing operations is prohibited.

(7) INAPPLICABLE LAWS.—Sections 221204 and 221206 of this title

shall not apply to the incidental taking of marine mammals under the

authority of this section.

(1) IN GENERAL.—A commercial fishery shall reduce incidental mor-
tality and serious injury of marine mammals to insignificant levels ap-
proaching a zero mortality and serious injury rate within 7 years after
April 30, 1994.

(2) FURTHER REDUCTION NOT REQUIRED.—A commercial fishery
that maintains insignificant incidental mortality and serious injury lev-
els approaching a zero rate shall not be required to further reduce its
incidental mortality and serious injury rates.

(3) PROGRESS REVIEW OF COMMERCIAL FISHERIES.—

(A) IN GENERAL.—Three years after April 30, 1994, the Sec-
retary shall review the progress of all commercial fisheries, by fish-
ery, toward reducing incidental mortality and serious injury to in-
significant levels approaching a zero rate.

(B) ADDITIONAL INFORMATION REQUIRED FOR ACCURATE AS-
SESSMENT.—The Secretary shall note any commercial fishery for
which additional information is required to accurately assess the
level of incidental mortality and serious injury of marine mammals

in the commercial fishery.
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(C) TAKE REDUCTION PLANS FOR CERTAIN COMMERCIAL FISH-

ERIES.

If the Secretary determines after review under subpara-
eraph (A) that the rate of incidental mortality and serious injury
of marine mammals in a commercial fishery is not consistent with
paragraph (1), the Secretary shall take appropriate action under

subsection (i).

The Secretary shall—

(1) publish in the Federal Register for public comment, for a period
of not less than 90 days, any necessary changes to the Secretary’s list
of commercial fisheries (including an explanation of the changes and
a statement deseribing the stocks interacting with, and the approximate
number of vessels or persons actively involved in, each of the commer-
cal fisheries) published under section 114(b)(1) of the Marine Mammal
Protection Act of 1972 (Public Law 92-522) and in existence on
March 31, 1994, with respect to commercial fisheries that have—

(A) frequent incidental mortality and serious injury of marine
mammals;

(B) occasional incidental mortality and serious injury of marine
mammals; or

(C) a remote likelihood of or no known incidental mortality or
serious injury of marine mammals;

(2) after the close of the period for public comment under paragraph
(1), publish in the Federal Register a revised list of commercial fish-
eries and an update of information required by paragraph (1), includ-
ing a summary of this section and information sufficient to advise ves-
sel owners on how to obtain an authorization and otherwise comply
with the requirements of this section; and

(3) at least once each year after publication under paragraph (2),
and at such other times as the Secretary considers appropriate—

(A) reexamine, based on information gathered under this chap-
ter and other relevant sources and after notice and opportunity for
public comment, the classification of commercial fisheries and
other determinations required under paragraph (1); and

(B) publish in the Federal Register any necessary changes.

(1) IN GENERAL.—

(A) GRANT OF AUTHORIZATION.—The Secretary shall egrant an
authorization for a vessel deseribed in paragraph (2) that is en-
gaged in a commercial fishery listed under subparagraph (A) or
(B) of subsection (d)(1) on receipt by the Seeretary of a registra-

tion form providing—
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(i) the names of the vessel owner and the vessel operator;

(i1) the name and description of the vessel;

(iii) the commercial fisheries in which the vessel will be en-
caged;

(iv) the approximate time, duration, and location of the
commercial fishery operations; and

(v) the general type and nature of use of the fishing gear
and techniques used.

(B) INFORMATION FORMAT.—The information under subpara-
eraph (A) shall be in a readily usable format that can be effi-
ciently entered into and utilized by an automated or computerized
data processing system.

(C) DECAL OR OTHER PHYSICAL EVIDENCE.—A decal or other
physical evidence that the authorization is current and valid—

(i) shall be issued by the Secretary at the time an author-
ization is granted; and

(i1) so long as the authorization remains current and valid,
shall be reissued annually.

(2) VESSELS THAT CAN BE GRANTED AUTHORIZATION.—An author-
ization may be granted under this section to the owner of a vessel
that—

(A) is a vessel of the United States; or

(B) has a valid fishing permit issued by the Secretary under
section 204(b) of the Magnuson-Stevens Fishery Conservation and
Management Act (16 U.S.C. 1824(b)).

(3) SCOPE OF AUTHORIZATION.—Except as provided in subsection
(b), an authorization under this section shall allow the incidental taking
of all species and stocks to which this chapter applies.

(4) OWNERS AND OPERATORS OF VESSELS.

An owner of

(A) REQUIRED ACTIONS FROM VESSEL OWNERS.
a vessel engaged in a commercial fishery listed under subpara-
egraph (A) or (B) of subsection (d)(1) shall, in order to engage in

the lawful incidental taking of marine mammals in a commercial

fishery

(1) register under paragraph (1) with the Secretary to ob-

tain for each vessel owned and used in the commercial fishery

an authorization for the purpose of incidentally taking marine
mammals in accordance with this section;

(ii) ensure that a decal or other physical evidence of a cur-

rent and valid authorization as the Secretary may require is
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displayed on or is in the possession of the operator of each
vessel owned and used in the commercial fishery;

(iii) report as required by subsection (h); and

(iv) comply with any applicable take reduction plan and
emergency regulations prescribed under this section.

(B) REQUIREMENT TO TAKE OBSERVERS.—An owner of a vessel

receiving an authorization under this section for a commercial
fishery listed under subparagraph (A) or (B) of subsection (d)(1)
shall, as a condition of the authorization, take on board an ob-

server if requested to do so by the Secretary.

(C) VIOLATIONS AND PENALTIES.
(i) IN GENERAL.—If the owner of a vessel engaged in a
commercial fishery listed under subparagraph (A) or (B) of

subsection (d)(1)—

(I) fails to obtain from the Secretary an authorization
for the vessel under this section;
(IT) fails to maintain a current and valid authorization
for the vessel; or
(ITT) fails to ensure that a decal or other physical evi-
dence of the authorization issued by the Secretary is dis-
played on or is in possession of the operator of the ves-
sel;
both the owner and the operator of the vessel shall be in vio-
lation of this subchapter.

(11) PENALTIES FOR FAILING TO OBTAIN OR MAINTAIN AU-
TIHORIZATION.—For violations of subclause (I) or (II) of
clause (i), the owner and the operator shall be subject to the
penalties under section 221207(a) of this title and section
51(a)(2) of title 18.

(ili) PENALTY FOR FAILING TO ENSURE DISPLAY OF
DECAL.—For violations of clause (i)(III), the owner and the
operator shall be subject to a civil penalty of not more than
$100 for each violation.

(D) EFFECT OF AUTHORIZATION.—If the owner of a vessel ob-
tains and maintains a current and valid authorization from the
Secretary under this section and meets the requirements set forth
in this section, including compliance with any regulations to imple-
ment a take reduction plan under this section, the owner of the
vessel, and the operator and crew members of the vessel, shall not
be subject to the penalties under section 221207(a) of this title

and section 51(a)(2) of title 18 for the incidental taking of a ma-
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rine mammal while the vessel is engaged in a commercial fishery
to which the authorization applies.

(IE) REPORTING OF INSTANCES OF INCIDENTAL MORTALITY OR
INJURY OF MARINE MAMMALS BY CERTAIN VESSELS.—Neither an
owner of a vessel engaged in a commerecial fishery not listed under
subparagraph (A) or (B) of subsection (d)(1) nor the operator or
crew members of such a vessel shall be subject to the penalties
under section 221207(a) of this title and section 51(a)(2) of title
18 for the incidental taking of a marine mammal if the owner or
the operator reports to the Secretary, in the form and manner re-
quired under subsection (h), instances of incidental mortality or
injury of marine mammals in the course of the commercial fishery.

(:)) SUSPENSION OR REVOCATION OF AUTHORIZATION.—

(A) NONCOMPLIANCE WITH REPORTING REQUIREMENTS AND

REQUIREMENT TO TAKE ON BOARD AN OBSERVER.—

(1) IN GENERAL.

The Seerctary shall suspend or revoke
an authorization under this subsection and shall not issue a
decal or other physical evidence of the authorization for a ves-
sel until the owner of the vessel complies with the reporting
requirements under subsection (h) and such requirements to
take on board an observer under paragraph (4)(B) as are ap-
plicable to the vessel.

(1) PREVIOUS NONCOMPLIANCE.—Previous failure to com-

ply with the requirements of section 114 of the Marine Mam-
mal Protection Act of 1972 (Public Law 92-522) shall not
bar authorization under this subsection for an owner that
complies with the requirements of this section.

(B) NONCOMPLIANCE WITH TAKE REDUCTION PLAN OR EMER-
GENCY REGULATIONS.—The Secretary may suspend or revoke an
authorization under this subsection and shall not issue a decal or
other physical evidence of the authorization for a vessel that fails
to comply with a take reduction plan or emergency regulations
preseribed under this section.

(C) PENALTIES FOR NONCOMPLIANCE WITH TAKE REDUCTION
PLAN.—The owner and the operator of a vessel that fails to com-
ply with a take reduction plan—

(1) shall be subject to the penalties of section 221207(a) of
this title and section 51(a)(2) of title 18 and the enforcement
provisions of subsections (a) through (d) and (e)(3) of section

221210 of this title; and
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(i) may be subject to sections 221207(b), 221209, and
paragraphs (1) and (2) of 221210(e) of this title.

(6) ADMINISTRATION OF AUTHORIZATIONS.

(A) INTEGRATION AND COORDINATION WITH EXISTING PRO-
GRAMS.—The Secretary shall develop, in consultation with the ap-
propriate States, affected regional fishery management councils,
and other interested persons, the means by which the granting and
administration of authorizations under this subsection shall be in-
tegrated and coordinated, to the maximum extent practicable, with
fishery licenses, registrations, and related programs existing at the
time of the development.

(B) ADVISING OF COMMERCIAL FISHERS.

The Secretary shall
utilize newspapers of general circulation, fishery trade associa-
tions, electronic media, and other means to advise commercial fish-
ers of—

(1) the provisions of this section; and

(i1) the means by which commercial fishers may comply

with the requirements of this section.
(C) FEES.—

(i) IN GENERALL.

The Secretary may charge a fee for the
granting of an authorization under this subsection.

(11) LIMITATION ON FEES CHARGED.—The level of fees
charged under this subparagraph shall not exceed the admin-
istrative costs ineurred in granting an authorization.

(111) AVAILABILITY OF FEES.—Fees collected under this

subparagraph shall be available to the Under Secretary of
Commerce for Oceans and Atmosphere for expenses incurred
in the granting and administration of authorizations under

this subsection.

(f) MONITORING OF INCIDENTAL TAKES.
(1) ESTABLISHMENT OF MONITORING PROGRAM.—

(A) IN GENERAL.—The Secretary shall establish a program to

monitor incidental mortality and serious injury of marine mam-

mals during the course of commercial fishing operations.

(B) Purroses.—The purposes of the monitoring program shall
be to—
(i) obtain statistically reliable estimates of incidental mor-
tality and serious injury;
(ii) determine the reliability of reports of incidental mortal-

ity and injury under subsection (h); and
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(ii1) identify changes in fishing methods or technology that
may increase or decrease incidental mortality and serious in-
jury.

(2) OBSERVERS.—
(A) IN GENERAL.—Pursuant to paragraph (1), the Secretary
may place observers on board vessels as necessary, subject to this

section.

(B) FuncTioNs.—Observers may, among other tasks—

(i) record incidental mortality and injury or byecatch of
other nontarget species;

(i1) record numbers of marine mammals sighted; and

(iii) perform other scientific investigations.

(3) STANDARDS FOR DETERMINING DISTRIBUTION OF OBSERVERS.
In determining the distribution of observers among commercial fish-
eries and vessels within a commercial fishery, the Secretary shall be

euided by

(A) the requirement to obtain statistically reliable information;

(B) the requirement that assignment of observers be fair and
equitable among commercial fisheries and among vessels in a com-
mercial fishery;

(C) the requirement that no individual or vessel, or group of in-
dividuals or vessels, be subject to excessive or overly burdensome
observer coverage; and

(D) to the extent practicable, the need to minimize costs and
avoid duplication.

(4) ORDER OF PRIORITY IN ALLOCATION OF OBSERVERS.—To the
extent practicable, the Secretary shall allocate observers among com-
mercial fisheries in accordance with the following priority:

(A) First, commercial fisheries that have incidental mortality or
serious injury of marine mammals from stocks listed as endan-
gered species or threatened species under chapter 201 of this title.

(B) Second, commercial fisheries that have incidental mortality
and serious injury of marine mammals from strategic stocks.

(C) Third, commercial fisheries that have incidental mortality or
serious injury of marine mammals from stocks for which the level
of incidental mortality and serious injury is uncertain.

(5) ALTERNATIVE OBSERVER PROGRAM.—The Secretary may estab-
lish an alternative observer program to provide statistically reliable in-
formation on the species and number of marine mammals incidentally

taken in the course of commercial fishing operations. The alternative
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observer program may include direct observation of fishing activities
from vessels, airplanes, or points on shore.

(6) WIHEN OBSERVERS ARE NOT REQUIRED.—The Secretary is not
required to place an observer on a vessel in a commercial fishery if the

Secretary finds that—

(A) in a situation in which harvesting vessels are delivering fish
to a processing vessel and the catch is not taken on board the har-
vesting vessel, statistically reliable information can be obtained
from an observer on board the processing vessel to which the fish
are delivered;

(B) the facilities on a vessel for quartering of an observer, or
for carrying out observer functions, are so inadequate or unsafe
that the health or safety of the observer or the safe operation of
the vessel would be jeopardized; or

(C) for reasons beyond the control of the Secretary, an observer

1s not available.

The Secretary may, with

the consent of the vessel owner, station an observer on board a vessel
engaged in a commercial fishery not listed under subparagraph (A) or
(B) of subsection (d)(1).

(8) CONFIDENTIALITY OF INFORMATION.—

(A) IN GENERAL.—Proprietary information collected under this

subsection shall be confidential and shall not be disclosed except—

(i) to Federal employees whose duties require access to the
information;

(i1) to State or tribal employees pursuant to an agreement
with the Secretary that prevents public disclosure of the iden-
tity or business of a person;

(ii1) when required by court order; or

(iv) in the case of scientific information involving commer-
cial fisheries, to employees of regional fishery management
councils who are responsible for fishery management plan de-
velopment and monitoring.

(B) PROCEDURES TO PRESERVE CONFIDENTIALITY.—The Sec-
retary shall prescribe such procedures as may be necessary to pre-
serve confidentiality as required under subparagraph (A), except
that the Seeretary shall release or make public on request any pro-
prietary information collected under this subsection in aggregate,
summary, or other form that does not directly or indirectly dis-

close the identity or business of a person.
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(1) ACTIONS ON FINDING OF IMMEDIATE AND SIGNIFICANT ADVERSE
IMPACT.—If the Secretary finds that the incidental mortality and seri-
ous injury of marine mammals from commercial fisheries is having, or
is likely to have, an immediate and significant adverse impact on a spe-
cies or stock, the Secretary shall take action as follows:

(A) TAKE REDUCTION PLAN IN EFFECT.—In the case of a spe-
cies or stock for which a take reduction plan is in effect, the Sec-

retary shall—

(i) prescribe emergency regulations that, consistent with
the take reduction plan to the maximum extent practicable,
reduce incidental mortality and serious injury in that com-
mercial fishery; and

(i1) approve and implement, on an expedited basis, any
amendments to the take reduction plan that are ree-
ommended by the take reduction team to address the adverse

impact.

(B) TAKE REDUCTION PLAN BEING DEVELOPED.—In the case
of a species or stock for which a take reduction plan is being de-

veloped, the Secretary shall—

(1) prescribe emergency regulations to reduce the incidental
mortality and serious injury in that commercial fishery; and
(i1) approve and implement, on an expedited basis, the take
reduction plan, which shall provide methods to address the

adverse impact if still necessary.

(C) NO TAKE REDUCTION PLAN.—In the case of a species or
stock for which a take reduction plan does not exist and is not
being developed, or in the case of a commercial fishery listed
under subsection (d)(1)(C) that the Seerctary believes may be con-

tributing to the adverse impact, the Secretary shall—

(i) preseribe emergency regulations to reduce the incidental
mortality and serious injury in that commercial fishery, to the
extent necessary to mitigate the adverse impact;

(ii) immediately review the stock assessment for the species
or stock and the classification of the commercial fishery
under subsection (d) to determine whether a take reduction
team should be established; and

(ii1)) may, where necessary to address the adverse impact on
a species or stock listed as a threatened species or endan-
gered species under chapter 201 of this title, place observers
on vessels in a commercial fishery listed under subsection

(D(1)(C), if the Secretary has reason to believe that the ves-
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sels may be causing the incidental mortality and serious in-
jury of marine mammals from the stock.

(2) CONSULTATION.—Before taking action under subparagraph (A),
(B), or (C) of paragraph (1), the Seerctary shall consult with the Com-
mission, all appropriate regional fishery management councils, State
fishery managers, and the appropriate take reduction team (if estab-
lished).

(3) PUBLI(‘ATI()N, EFFECTIVE PERIOD, AND EARLY TERMINATION.—
Emergency regulations prescribed under this subsection—

(A) shall be published in the Federal Register, with an expla-
nation of the emergency regulations;

(B) shall remain in effect for not more than 180 days or until
the end of the applicable commercial fishing season, whichever is
earlier; and

(C) may be terminated by the Secretary at an earlier date by
publication in the Federal Register of a notice of termination, if
the Secretary determines that the reasons for emergency regula-
tions no longer exist.

(4) EXTENSION OF EFFECTIVE PERIOD.—If the Secretary finds that
incidental mortality and serious injury of marine mammals in a com-
mercial fishery is continuing to have an immediate and significant ad-
verse impact on a species or stock, the Secretary may extend the emer-
gency regulations for an additional period of not more than 90 days

or until reasons for the emergency no longer exist, whichever is earlier.

(h) REPORTING REQUIREMENT.—

(1) In GENERAL.—The owner or the operator of a commercial fish-
ing vessel subject to this chapter shall report all incidental mortality
and injury of marine mammals in the course of commercial fishing op-
erations to the Secretary by mail or other means acceptable to the Sec-
retary not later than 48 hours after the end of each fishing trip on
a standard postage-paid form to be developed by the Seeretary under
this section.

(2) ForMAT AND CONTENT.—The form shall be capable of being
readily entered into and being usable by an automated or computerized
data processing system and shall require the owner or the operator of
the vessel to provide—

(A) the vessel name, and Federal, State, or tribal registration
numbers of the registered vessel;

(B) the name and address of the owner or the operator of the
vessel;

(C) the name and deseription of the commercial fishery; and
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(D) the species of each marine mammal incidentally killed or in-
jured, and the date, time, and approximate geographic location of

the occurrence.

(1) IN GENERAL.—The Secretary
(A) shall develop and implement a take reduction plan designed
to assist in the recovery or prevent the depletion of each strategic
stock that interacts with a commercial fishery listed under sub-
paragraph (A) or (B) of subsection (d)(1); and
(B) may develop and implement a take reduction plan for any
other stocks that interact with a commercial fishery listed under
subsection (d)(1)(A) that the Secretary determines, after notice
and opportunity for public comment, has a high level of mortality

and serious injury across a number of the stocks.

(2) GOALS.
(A) IMMEDIATE GOAL.—The immediate goal of a take reduction
plan for a strategic stock shall be to reduce, within 6 months after
its implementation, the incidental mortality or serious injury of
marine mammals incidentally taken in the course of commercial
fishing operations to levels less than the potential biological re-
moval level established for that strategic stock under section
221219 of this title.

(B) LONG-TERM GOAL.—The long-term goal of a take reduction
plan for a strategic stock shall be to reduce, not later than 5 years
after its implementation, the incidental mortality or serious injury
of marine mammals incidentally taken in the course of commercial
fishing operations to insignificant levels approaching a zero mor-
tality and serious injury rate, taking into account the economics
of the commercial fishery, the availability of existing technology,
and existing State or regional fishery management plans.

(3) INSUFFICIENT FUNDING.—If there is insufficient funding avail-

able to develop and implement a take reduction plan for all strategic
stocks and other stocks described in paragraph (1), the Secretary shall
eive highest priority to the development and implementation of take re-
duction plans for species or stocks whose level of incidental mortality
and serious injury exceeds the potential biological removal level, those
that have a small population size, and those that are declining most

rapidly.

(4) ConTENTS.—Each take reduction plan shall include—
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(A) a review of the information in the final stock assessment
published under section 221219(d) of this title and any substantial
new information;

(B) an estimate of the total number and, if possible, age and
gender, of animals from the stock that are being incidentally killed
or seriously injured each year during the course of commercial
fishing operations, by commercial fishery;

(C) recommended regulatory or voluntary measures for the re-
duction of incidental mortality and serious injury; and

(D) recommended dates for achieving the specific objectives of
the take reduction plan.

(5) MEASURES TO REDUCE INCIDENTAL MORTALITY AND SERIOUS

INJURY.—

(A) INCIDENTAL MORTALITY AND SERIOUS INJURY THAT EX-
CEEDS POTENTIAL BIOLOGICAL REMOVAL LEVEL.—For a stock in
which incidental mortality and serious injury from commercial
fisheries exceeds the potential biological removal level established
under section 221219 of this title, the take reduction plan shall
include measures that the Secretary expects will reduce, not later
than 6 months after the take reduction plan’s implementation, the
incidental mortality and serious injury to a level below the poten-
tial biological removal level.

(B) HUMAN-CAUSED MORTALITY AND SERIOUS INJURY THAT

EXCEEDS POTENTIAL BIOLOGICAL REMOVAL LEVEL.—For a stock
in which human-caused mortality and serious injury exceeds the
potential biological removal level, other than a stock to which sub-
paragraph (A) applies, the take reduction plan shall include meas-
ures that the Secretary expects will reduce to the lowest level fea-
sible, not later than 6 months after the take reduction plan’s im-
plementation, the incidental mortality and serious injury by the

commercial fisheries from that stock.

(6) TAKE REDUCTION TEAMS.
(A) IN GENERAL.—At the earliest possible time (not later than

30 days) after the Secretary publishes a final stock assessment
under section 221219(d) of this title for a strategic stock, the Sec-
retary shall, and for stocks that interact with a commercial fishery
listed under subsection (d)(1)(A) for which the Secretary has

made a determination under paragraph (1), the Secretary may

(i) establish a take reduction team for the strategic stock
or other stock and appoint the members of the take reduction

team in accordance with subparagraph (C); and
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(i1) publish in the Federal Register—

(I) a notice of the take reduction team’s establish-
ment;

(IT) the names of the take reduction team’s appointed
members;

(ITI) the full geographic range of the strategic stock
or other stock; and

(IV) a list of all commercial fisheries that cause inci-
dental mortality and serious injury of marine mammals
from the strategic stock or other stock.

(B) EXTENDED STOCKS; MULTIPLE STOCKS.—The Secretary
may request a take reduction team to address a stock that extends
over 1 or more regions or commercial fisheries, or multiple stocks
within a region or commercial fishery, if the Secretary determines
that doing so would facilitate the development and implementation
of a take reduction plan required under this subsection.

(C) QUALIFICATIONS OF MEMBERS OF TAKE REDUCTION
TEAMS.—

(1) EXPERTISE.—A member of a take reduction team shall
have expertise regarding—
(I) the conservation or biology of the marine mammal
species that the take reduction plan will address; or
(IT) the fishing practices that result in the incidental
mortality and serious injury of the marine mammal spe-
cies.
(ll) REPRESENTATION OF CERTAIN AGENCIES AND ORGANI-

ZATIONS.—The members of a take reduction team shall in-

clude representatives of Federal agencies, each coastal State
that has commercial fisheries that interact with the species or
stock, appropriate regional fishery management councils,
interstate fisheries commissions, academic and scientific orga-
nizations, environmental groups, all commercial and rec-
reational fisheries groups and gear types that incidentally
take the species or stock, Alaska Native organizations or In-
dian tribal organizations, and others as the Seeretary consid-
ers appropriate.

(111) BALANCE OF INTERESTS.—A take reduction team
shall, to the maximum extent practicable, consist of an equi-
table balance among representatives of resource user interests

and nonuser interests.
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(D) INAPPLICABILITY OF FEDERAL ADVISORY COMMITTEE
ACT.—A take reduction team shall not be subject to the Federal
Advisory Committee Act (5 App. U.S.C.).

(E) PUBLIC ACCESS TO MEETINGS.—A meeting of a take reduc-
tion team shall be open to the public and public notice of a meet-
ing shall be made in a timely fashion.

(F) COMPENSATION AND REIMBURSEMENT.—A member of a
take reduction team shall serve without compensation but may be
reimbursed by the Secretary, on request, for reasonable travel ex-
penses incurred in performing the member’s duties as a member
of the take reduction team.

(7) STRATEGIC STOCKS IN WHICH HUMAN-CAUSED MORTALITY AND
SERIOUS INJURY ARE EQUAL TO OR GREATER THAN POTENTIAL BIO-

LOGICAL REMOVAL LEVEL.

Where human-caused mortality and seri-
ous injury in a strategic stock are estimated to be equal to or greater
than the potential biological removal level established under section
221219 of this title for the strategic stock and the strategic stock
interacts with a commercial fishery listed under subparagraph (A) or
(B) of subsection (d)(1), the following procedures shall apply in the de-
velopment of the take reduction plan for the strategic stock:
(A) DRAFT TAKE REDUCTION PLAN.—

(1) SuBMISSION.—Not later than 6 months after the date
of establishment of a take reduction team for the strategic
stock, the team shall submit to the Secretary a draft take re-
duction plan for the strategic stock that is consistent with the
other provisions of this section.

(11) REQUIREMENT TO REACH CONSENSUS.—The draft take

reduction plan shall be developed by consensus. If consensus
cannot be reached, the take reduction team shall advise the
Secretary in writing on the range of possibilities considered
by the take reduction team, and the views of all members of
the take reduction team.
(B) PUBLICATION.—
(1) PROPOSED TAKE REDUCTION PLAN BY THE TAKE RE-
DUCTION TEAM.—The Secretary shall—
(I) take the draft take reduction plan into consider-
ation; and
(IT) not later than 60 days after the submission of the
draft take reduction plan by the take reduction team,
publish in the Federal Register the take reduction plan

proposed by the take reduction team, any changes pro-
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posed by the Secretary with an explanation of the rea-
sons for the changes, and proposed regulations to imple-
ment the take reduction plan, for public review and com-
ment during a period of not more than 90 days.

(ii) PROPOSED TAKE REDUCTION PLAN BY THE SEC-
RETARY.—If the take reduction team does not submit a draft
take reduction plan to the Secretary within 6 months, the
Secretary shall, not later than 8 months after the establish-
ment of the take reduction team, publish in the Federal Reg-
ister a proposed take reduction plan and implementing regu-
lations, for public review and comment during a period of not
more than 90 days.

(C) FINAL TAKE REDUCTION PLAN.—Not later than 60 days
after the close of the comment period under subparagraph (B), the
Secretary shall issue a final take reduction plan and implementing
regulations that are consistent with the other provisions of this

section.

(D) ADVISING OF COMMERCIAL FISHERS.—During a period of
30 days after publication of a final take reduction plan, the Sec-
retary shall utilize newspapers of general circulation, fishery trade
associations, electronic media, and other means to advise commer-
cial fishers of—

(i) the requirements of the take reduction plan; and
(ii) the means by which to comply with the requirements.

(E) MONITORING OF IMPLEMENTATION.—The Secretary and
the take reduction team shall meet every 6 months, or at such
other intervals as the Secretary determines are necessary, to mon-
itor the implementation of the final take reduction plan until such
time as the Secretary determines that the objectives of the take
reduction plan have been met.

(F) AMENDMENTS OF TAKE REDUCTION PLANS AND REGULA-
TIONS.—The Secretary shall amend a take reduction plan and im-
plementing regulations as necessary to meet the requirements of
this section, in accordance with the procedures in this section for
the issuance of take reduction plans and regulations.

(8) STRATEGIC STOCKS IN WHICH HUMAN-CAUSED MORTALITY AND
SERIOUS INJURY ARE LESS THAN POTENTIAL BIOLOGICAL REMOVAL
LEVEL.—Where human-caused mortality and serious injury in a strate-
gic stock are estimated to be less than the potential biological removal
level established under section 221219 of this title for the strategic

stock and the strategic stock interacts with a commercial fishery listed
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under subparagraph (A) or (B) of subsection (d)(1), or for any stock
that interacts with a commercial fishery listed under subsection
(d)(1)(A) for which the Secretary has made a determination under
paragraph (1), the following procedures shall apply in the development
of the take reduction plan for the strategic stock or other stock:

(A) DRAFT TAKE REDUCTION PLAN.—

(1) SUBMISSION.—Not later than 11 months after the date
of establishment of a take reduction team for the strategic
stock or other stock, the take reduction team shall submit to
the Secretary a draft take reduction plan for the strategic
stock or other stock that is consistent with the other provi-
sions of this section.

(11) REQUIREMENT TO REACH CONSENSUS.—The draft take
reduction plan shall be developed by consensus. If consensus
cannot be reached, the take reduction team shall advise the
Secretary in writing on the range of possibilities considered
by the take reduction team, and the views of all members of

the take reduction team.

(B) PUBLICATION.—

(l) PROPOSED TAKE REDUCTION PLAN BY THE TAKE RE-
DUCTION TEAM.—The Secretary shall—

(I) take the draft take reduction plan into consider-
ation; and

(II) not later than 60 days after the submission of the
draft take reduction plan by the take reduction team,
publish in the Federal Register the take reduction plan
proposed by the take reduction team, any changes pro-
posed by the Secretary with an explanation of the rea-
sons for the changes, and proposed regulations to imple-
ment the take reduction plan, for public review and com-
ment during a period of not more than 90 days.

(ll) PROPOSED TAKE REDUCTION PLAN BY THE SEC-
RETARY.—If the take reduction team does not submit a draft
take reduction plan to the Secretary within 11 months, the
Secretary shall, not later than 13 months after the establish-
ment of the take reduetion team, publish in the Federal Reg-
ister a proposed take reduction plan and implementing regu-
lations, for public review and comment during a period of not

more than 90 days.

(C) FINAL TAKE REDUCTION PLAN.—Not later than 60 days

after the close of the comment period under subparagraph (B), the
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Secretary shall issue a final take reduction plan and implementing
regulations that are consistent with the other provisions of this
section.

(D) ADVISING OF COMMERCIAL FISHERS.—The Secretary shall,
during a period of 30 days after publication of a final take reduc-
tion plan, utilize newspapers of general circulation, fishery trade
associations, electronic media, and other means to advise commer-
cial fishers of—

(i) the requirements of the take reduction plan; and
(i1) the means by which to comply with the requirements.

(E) MONITORING OF IMPLEMENTATION.—The Secretary and
the take reduction team shall meet on an annual basis, or at such
other intervals as the Secretary determines are necessary, to mon-
itor the implementation of the final take reduction plan until such
time as the Secretary determines that the objectives of the take
reduction plan have been met.

(F) AMENDMENT OF TAKE REDUCTION PLANS AND REGULA-

TIONS.

The Secretary shall amend a take reduction plan and im-
plementing regulations as necessary to meet the requirements of
this section, in accordance with the procedures in this section for

the issuance of the take reduction plans and regulations.

(9) REGULATIONS.—In implementing a take reduction plan devel-
oped under this subsection, the Secretary may, if necessary to imple-
ment a take reduction plan to protect or restore a stock or species cov-
ered by the take reduction plan, prescribe regulations that include

measures to—

(A) establish fishery-specific limits on incidental mortality and
serious injury of marine mammals in commercial fisheries or re-
striet commercial fisheries by time or area;

(B) require the use of alternative commercial fishing gear or
techniques and new technologies, encourage the development of al-
ternative commercial fishing gear or techniques and new tech-
nologies, or convene expert skippers’ panels;

(C) educate commercial fishers, through workshops and other
means, on the importance of reducing the incidental mortality and
serious injury of marine mammals in affected commercial fisheries;
and

(D) monitor, in accordance with subsection (f), the effectiveness
of measures taken to reduce the level of incidental mortality and
serious injury of marine mammals in the course of commercial

fishing operations.
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(10) CONSISTENCY WITH RECOVERY PLANS.—A take reduction plan
developed under this section for a species or stock listed as a threat-
ened species or endangered species under chapter 201 of this title shall
be consistent with any recovery plan developed for the species or stock
under section 201208 of this title.

(j) ASSISTANCE.—The Secretary shall provide assistance to regional fish-
ery management councils, States, interstate fishery commissions, and Indian
tribal organizations in meeting the goal of reducing incidental mortality and
serious injury to insignificant levels approaching a zero mortality and seri-

ous injury rate.

(k) GIFTS, DEVISES, AND BEQUESTS.—In carrying out this section, the
Secretary may accept, solicit, receive, hold, administer, and use gifts, de-
vises, and bequests.

(I) CONSULTATION WITH SECRETARY OF THE INTERIOR.—The Secretary
shall consult with the Secretary of the Interior before taking an action or
making a determination under this section that affects or relates to a spe-
cles or stock for which the Secretary of the Interior is responsible under
this subchapter.

(m) PENALTIES.—Except as provided in subsection (e), a person that vio-
lates this section shall be subject to section 221207(a) of this title and see-
tion H1(a)(2) of title 18 and subsections (a) through (d) and (e)(3) of sec-
tion 221210 of this title, and may be subject to sections 221207(b),
221209, and paragraphs (1) and (2) of section 221210(e) of this title as
the Secretary shall establish by regulation.

§221217. Status review

(a) DETERMINATION OF DEPLETION BY REGULATION.—In an action by
the Secretary to determine whether a species or stock is depleted or is no
longer depleted, regardless of whether the action is taken on the initiative
of the Secretary or in response to a petition for a status review, the Sec-
retary shall make the determination only by prescribing a regulation, after
notice and opportunity for public comment and after a call for information
in accordance with subsection (b).

(b) BEST SCIENTIFIC INFORMATION.—

(1) IN GENERAL.—The Secretary shall make a determination de-
seribed in subsection (a) solely on the basis of the best scientific infor-
mation available.

(2) CALL FOR INFORMATION.—Before issuing a proposed regulation
concerning a determination deseribed in subsection (a), the Secretary
shall publish in the Federal Register a call to assist the Secretary in

obtaining scientific information from—

August 30, 2017 (5:22 p.m.)
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(A) individuals and organizations concerned with the conserva-
tion of marine mammals;

(B) persons in any industry that might be affected by the deter-
mination; and

(C) academic institutions.

(3) INFORMAL WORKING GROUPS.

The Secretary shall utilize, to the
extent the Seceretary determines to be feasible, informal working groups
of interested parties and other methods to gather the necessary sci-
entific information.

(¢) PETITION.—

(1) NOTICE OF RECEIPT OF PETITION AND AVAILABILITY FOR PUB-
LIC REVIEW.—If the Secretary receives a petition for a status review
under subsection (a), the Secretary shall publish a notice in the Fed-
eral Register that the petition has been received and is available for
public review.

(2) PUBLICATION OF FINDING WHETHER SUBSTANTIAL INFORMA-
TION IS PRESENTED.—Not later than 60 days after receipt of the peti-
tion, the Secretary shall publish a finding in the Federal Register as
to whether the petition presents substantial information indicating that
the petitioned action may be warranted.

(3) AFFIRMATIVE FINDING.—

(A) IN GENERAL.—If the Secretary makes an affirmative find-
ing under paragraph (2), the Secretary shall include in the Fed-
eral Register notice under paragraph (2), a finding that—

(i) a review of the status of the species or stock will be
commenced promptly; or

(i) a prompt review of the petition is precluded by other
pending status determination petitions and that expeditious
progress is being made to process pending status determina-
tion petitions under this subchapter.

(B) REVIEW OF STATUS.

After making a finding under this
paragraph, the Secretary shall not delay commencing a review of
the status of a species or stock for more than 120 days after re-
ceipt of the petition.

(4) PROPOSED REGULATION.—

(A) PUBLICATION IN TIIE FEDERAL REGISTER.—Not later than
210 days after the receipt of the petition, the Secretary shall pub-
lish in the Federal Register a proposed regulation determining the
status of the species or stock, with the reasons underlying the pro-

posed status determination.
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(B) COMMENT PERIOD.—Persons shall have at least 60 days to

submit comments on the proposed regulation.
(5) FINAL REGULATTION.—

(A) IN GENERAL.—Not later than 90 days after the close of the
comment period on a proposed regulation prescribed under para-
graph (4), the Secretary shall prescribe a final regulation on the
status of the species or stock involved, with the reasons for the
status determination.

(B) ALLOWABLE DELAY TO SOLICIT ADDITIONAL INFORMA-
TION.—If the Secretary finds with respect to a proposed regula-
tion that there is substantial disagreement regarding the suffi-
ciency or accuracy of the available information relevant to a status
determination, the Secretary may delay prescribing a final regula-
tion for a period of not more than 6 months for purposes of solic-
iting additional information.

(6) EXPEDITED ISSUANCE OF FINAL REGULATION.—

(A) IN GENERAL.—Notwithstanding paragraphs (4) and (5) of
this subsection and section 553 of title 5, the Secretary may pre-
seribe a final regulation as to the status of a species or stock any
time 60 or more days after the Secretary makes an affirmative
finding under paragraph (2) if the Secretary determines that—

(1) there is substantial information available to warrant the
final status determination; and

(i1) further delay would pose a significant risk to the well-
being of a species or stock.

(B) REASONS FOR EXPEDITED DETERMINATION.—With the
final regulation, the Secretary shall publish in the Federal Reg-
ister detailed reasons for the expedited determination.

§221218. Conservation plans

(a) IN GENERAL.
(1) for North Pacific fur seals;

The Secretary shall prepare conservation plans—

(2) for Steller sea lions; and
(3) as soon as possible, for a depleted species or stock, except that
a conservation plan need not be prepared if the Seerctary determines
that it will not promote the conservation of the species or stock.
(b) PUrRPOSE.—EKach conservation plan under subsection (a) shall have
the purpose of conserving and restoring the species or stock to its optimum

sustainable population.

(¢) MODEL PrANs.—The Secretary shall model conservation plans under

subsection (a) on recovery plans under section 201208 of this title.

(d) IMPLEMENTATION OF CONSERVATION PLANS.

August 30, 2017 (5:22 p.m.)
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(1) IN GENERAL.—The Secretary shall act expeditiously to imple-
ment a conservation plan prepared under subsection (a).

(2) REPORT.—Each year, the Secretary shall deseribe in the annual
report under section 221206(f) of this title the measures that have
been taken to prepare and implement conservation plans.

(e) INCORPORATION OF TAKE REDUCTION PLAN.—A conservation plan
under this section shall incorporate the take reduction plan under section

221216 of this title if the Secretary determines that a take reduction plan

is necessary-
(1) to reduce the incidental taking of marine mammals in the course
of commercial fishing operations from a strategic stock; or
(2) for species or stocks that interact with a commercial fishery for
which the Secretary has made a determination under section
221216(1)(1)(B) of this title.
§221219. Stock assessments

(a) DRAFT STOCK ASSESSMENT.—

(1) In GENERAL.—The Secretary shall, in consultation with the ap-
propriate regional scientific review group established under subsection
(f), prepare a draft stock assessment for each stock that occurs in wa-
ters under the jurisdiction of the United States.

(2) CONTENTS.

A draft stock assessment, based on the best sci-
entific information available, shall—

(A) describe the geographic range of the affected stock, includ-
ing any seasonal or temporal variation in the range;

(B) provide for the stock the minimum population estimate, cur-
rent and maximum net productivity rates, and current population
trend, including a description of the information on which they are
based;

(C) estimate the annual human-caused mortality and serious in-
jury of the stock by source and, for a strategic stock, other factors
that may be causing a decline or impeding recovery of the strate-
gie stock, including effects on marine mammal habitat and prey;

(D) deseribe commercial fisheries that interact with the stock,
including—

(i) the approximate number of vessels actively participating
in each of the commercial fisheries;

(i1) the estimated level of incidental mortality and serious
injury of the stock by each of the commercial fisheries on an
annual basis;

(i11) seasonal or area differences in the incidental mortality

or serious injury; and

August 30, 2017 (5:22 p.m.)
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(iv) the rate, based on the appropriate standard unit of
fishing effort, of the incidental mortality and serious injury,
and an analysis stating whether the rate level is insignificant
and is approaching a zero mortality and serious injury rate;

(I£) categorize the status of the stock as one that—

(i) has a level of human-caused mortality and serious in-
jury that is not likely to cause the stock to be reduced below
its optimum sustainable population; or

(i1) is a strategic stock, with a description of the reasons
for the stock being categorized as a strategic stock; and

(F') estimate the potential biological removal level for the stock,
describing the information used to caleulate it, including the recov-
ery factor.

(b) NoTICE AND PUBLIC COMMENT.—

(1) IN GENERAL.—The Secretary shall publish in the Federal Reg-
ister a notice of the availability of a draft stock assessment or a revi-
sion of a draft stock assessment and provide an opportunity for public
review and comment during a period of 90 days.

(2) NOTICE CONTENTS.—A notice under paragraph (1) shall include
a summary of the draft stock assessment and a list of the sources of
information or published reports on which the draft stock assessment
is based.

(¢) PROCEEDING REQUESTED BY ALASKA NATIVES.

(1) IN GENERAL.—Subsequent to the notice of availability required
under subsection (b), if requested by a person to which section
221205(a) of this title applies, the Secretary shall conduct a proceeding
on the record prior to publishing a final stock assessment or a revision
of a final stock assessment for a stock subject to taking under section
221205(a) of this title.

(2) SUBSTANTIAL EVIDENCE.—

(A) IN GENERAL.—In making a final stock assessment pursuant
to a proceeding under paragraph (1), the Secretary shall be re-
sponsible for demonstrating that the final stock assessment is sup-
ported by substantial evidence on the basis of the record as a
whole.

(B) APPLICABILITY.—Subparagraph (A) shall apply only in an
action brought by an Alaska Native organization representing per-
sons to which section 221205(a) of this title applies.

(d) PUBLICATION OF FINAL STOCK ASSESSMENT.—After consideration of
the best scientific information available, the advice of the appropriate re-

gional scientific review group established under subsection (f), and the com-
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ments of the public, the Seeretary shall publish in the Federal Register a
notice of availability and a summary of a final stock assessment or a revi-
sion of a final stock assessment, not later than 90 days after—

(1) the close of the public comment period on a draft stock assess-
ment or revision of a draft stock assessment; or

(2) final action on an agency proceeding under subsection (e).

(¢) REVIEW AND REVISION.—
(1) REViEW.—The Secretary shall review a stock assessment in ae-
cordance with this subsection—
(A) at least annually for strategic stocks;
(B) at least annually for stocks for which significant new infor-
mation is available; and
(C) at least once every 3 years for all other stocks.

(2) REVISION.—If a review under paragraph (1) indicates that the
status of a stock has changed or ean be more accurately determined,
the Secretary shall revise the stock assessment in aceordance with sub-
sections (b), (¢), and (d).

f) REGIONAL SCIENTIFIC REVIEW GROUPS.
(

(1) EsTABLISHMENT.—The Seerctary of Commerce shall, in con-
sultation with the Secretary of the Interior (with respect to marine
mammals under the Secretary of the Interior’s jurisdiction), the Com-
mission, the Governors of affected adjacent coastal States, regional
fishery and wildlife management authorities, Alaska Native organiza-
tions and Indian tribes, and environmental and fishery groups, estab-
lish 3 independent regional scientific review groups representing Alas-
ka, the Pacific Coast (including Hawaii), and the Atlantic Coast (in-
cluding the Gulf of Mexico), consisting of individuals with expertise in
marine mammal biology and ecology, population dynamics and model-
ing, commercial fishing technology and practices, and stocks taken
under section 221205(a) of this title.

(2) BALANCED REPRESENTATION.—The Secretary of Commerce
shall, to the maximum extent practicable, attempt to achieve a balanced
representation of viewpoints among the individuals in each regional sei-
entific review group.

(3) FuNCTION.—A regional scientific review group shall advise the
Secretary on—

(A) population estimates and the population status and trends
of stocks;

(B) uncertainties and research needed regarding stock separa-
tion, abundance, or trends, and factors affecting the distribution,

size, or productivity of a stock;
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(C) uncertainties and research needed regarding the species,
number, ages, gender, and reproductive status of marine mam-
mals;

(D) research needed to identify modifications in fishing gear
and practices likely to reduce the incidental mortality and serious
injury of marine mammals in commercial fishing operations;

() the a